
 THE UNITED STATES DISTRICT COURT 
 FOR THE DISTRICT OF PUERTO RICO 
       
MEDICAID AND MEDICARE ADVANTAGE 
PRODUCTS ASSOCIATION OF PUERTO 
RICO, INC.; MMM HEALTHCARE, LLC; 
TRIPLE-S ADVANTAGE INC.; MCS 
ADVANTAGE, INC.; and HUMANA 
HEALTH PLANS OF PUERTO RICO, INC.,  
 
Plaintiffs, 
 
 Vs 
 
DENNISE LONGO QUIÑONES, in her official 
capacity as Attorney General for the 
Commonwealth of Puerto Rico and JAVIER 
RIVERA RIOS, in his official capacity as 
Commissioner of Insurance for the 
Commonwealth of Puerto Rico, 
 
Defendants. 

 
CIVIL NO. ____________________ 

 
COMPLAINT  

 
 
 
 
 
 
 
 

 

COMPLAINT 
 

TO THE HONORABLE COURT:  

 Plaintiffs Medicaid and Medicare Advantage Products Association of Puerto Rico, 

Inc. (“MMAPA”), on behalf of its members, and MMM Healthcare, LLC (“MMM”), 

Triple-S Advantage Inc. (“Triple-S”), MCS Advantage, Inc. (“MCS”), and Humana Health 

Plans of Puerto Rico, Inc. (“Humana”) bring this action against Dennise Longo Quiñones, 

in her official capacity as Attorney General for the Commonwealth of Puerto Rico and 

Javier Rivera Rios, in his official capacity as Commissioner of Insurance for the 

Commonwealth of Puerto Rico, and most respectfully STATE, ALLEGE AND PRAY: 
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INTRODUCTION  

1. This case is about federal preemption of a Puerto Rico law (1) dictating 

compensation arrangements between health plans and providers and (2) prohibiting certain 

terminations of provider agreements in the federally-funded healthcare program known as 

the Medicare Advantage (“MA”). Plaintiffs seek a declaration that Subsection 7 of Puerto 

Rico Act 90-2019 (“Act 90-2019” or “the Act”) is subject to express and conflict 

preemption under the Medicare Prescription Drug, Improvement, and Modernization Act 

of 2003, 42 U.S.C. § 1395w-21 et seq. (“Medicare Advantage” or “Medicare Part C”).1   

2. Congress established the MA program to expand the availability of private 

health plan options to Medicare beneficiaries and generate savings as MA plans can deliver 

benefits at lower costs. In order to achieve these goals, Congress adopted a market-oriented 

approach that promotes competition among MA health plans.   

3. The MA program promotes competition and innovation by placing the risk 

of Medicare beneficiaries’ health care costs on the MA plans and requiring them to compete 

with each other to attract Medicare beneficiaries. MA plans receive a flat monthly premium 

from the federal government and bear the responsibility for paying for the beneficiaries’ 

healthcare costs. As part of this competitive model, MA allows health plans to freely 

negotiate compensation and other terms with providers, rather than having the Centers for 

Medicare and Medicaid Services (“CMS”) dictate these terms.  

4. Indeed, Congress expressly provided that “the Secretary [of Health and 

Human Services] may not require any MA organization to contract with a particular 

 
1 True and correct copies of Act 90-2019 in Spanish and its official translation to English 

are attached hereto as Exhibits 1 and 2, respectively. 
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hospital, physician, or other entity or individual to furnish items and services under this 

subchapter or require a particular price structure for payment under such a contract.” 42 

U.S.C. § 1395w-24(a)(6)(B)(iii). In addition, pursuant to the powers granted by Congress, 

CMS allows termination “without cause” of provider agreements under MA plains if 

termination is notified with sixty (60) days prior notice. 42 C.F.R. 422.202(d).  

5. Congress also provided that “[t]he standards established under this part shall 

supersede any State law or regulation (other than State licensing laws or State laws relating 

to plan solvency) with respect to MA plans which are offered by MA organizations under 

this part.” Id. § 1395w-26(b)(3). The Social Security Act defines “State” to include Puerto 

Rico. See id. § 1395x(x); id. § 410(h).     

6. Despite these provisions of federal law, Subsection 7 of Act 90-2019 

purports to dictate payments between MA plans and contracted providers and prohibit 

terminations “without cause” of provider agreements under MA plans. In particular, 

Subsection 7 requires MA plans to pay providers for services provided to MA enrollees on 

the basis of a fee-for-service schedule specified in the law.  

7. Section 7 recognized federal preemption and provided that “the Act shall 

become effective insofar as such provisions are not preempted by the statutory and 

regulatory provisions of the pertinent agencies of the government of the United States of 

America.”  

8. Therefore, in seeking to set minimum provider rates under the federal MA 

program, or prohibit terminations without cause, Subsection 7 of Act 90-2019 is expressly 

preempted by federal statute. See 42 U.S.C. § 1395w-26(b)(3). 
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9. Section 7 of Act 90-2019 is also preempted by the federal Medicare Part C 

statute under principles of conflict preemption because it thwarts Congress’s purpose that 

MA organizations be allowed to freely negotiate contractual terms and rates with providers.   

10. The Act has caused or will cause MA plans in Puerto Rico concrete economic 

and non-economic harm by requiring them either to arrange their affairs to comply with 

the Act’s unlawful reimbursement standards and/or to incur civil liability for failure to 

comply with the Act. The Act is currently in full force and effect. 

JURISDICTION AND VENUE  

11. This action arises under the United States Constitution, 42 U.S.C. §1983, 28 

U.S.C. 1442 and the provisions of Title XVIII of the Social Security Act, 42 U.S.C. §§ 

1301 et. seq. (hereinafter the “Medicare statute”).  Jurisdiction is proper under 28 U.S.C. 

§1331, 42 U.S.C. §1983 and federal common law.  

12. This action seeks declaratory and injunctive relief pursuant to the 

Declaratory Judgment Act, 28 U.S.C. §§ 2201-02, Rules 57 and 65 of the Federal Rules of 

Civil Procedure.  

13. Venue is proper in this District under 28 U.S.C. § 1391(b) because 

defendants are officers of the Commonwealth of Puerto Rico sued in their official capacity 

and because this judicial district is where a substantial part of the events or omissions 

giving rise to the claims occurred. 

PARTIES 
 

14. Plaintiff MEDICAID AND MEDICARE ADVANTAGE PRODUCTS 

ASSOCIATION OF PUERTO RICO, INC. (“MMAPA”) is non-profit corporation duly 

organized under the laws of the Commonwealth of Puerto Rico.   
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15. MMAPA is a trade association representing the leading Medicaid and 

Medicare Advantage organizations in Puerto Rico. MMAPA represents and protects the 

interests of its members on industry-related issues at the federal, state, and local levels, 

including in litigation. 

16. Many of MMAPA’s members are licensed health maintenance organizations 

(“HMOs”) that have contracts with the Centers for Medicare and Medicaid Services 

(“CMS”) to provide Medicare benefits under the MA program. MMAPA’s members 

include all of the MA plans in Puerto Rico, including MMM; Humana Health Plans of 

Puerto Rico, Inc.; MCS; and Triple-S. 

17. MMAPA’s members approved the filing of this complaint to allow MMAPA 

to represent their interests. The economic and policy interests that MMAPA seeks to 

protect in this lawsuit are germane to its organizational purposes.  

18. Plaintiff MMM is a limited liability company organized under the laws of 

the Commonwealth of Puerto Rico. Its principal place of business is in San Juan, Puerto 

Rico. MMM offers Medicare Advantage Plans to Puerto Rico residents under a contract 

with CMS. 

19. Plaintiff Triple-S is a corporation organized under the laws of the 

Commonwealth of Puerto Rico. Its principal place of business is in San Juan, Puerto Rico. 

Triple-S offers a Medicare Advantage Plan to Puerto Rico residents under a contract with 

CMS. 

20. Plaintiff MCS is a corporation organized under the laws of the 

Commonwealth of Puerto Rico. Its principal place of business is in San Juan, Puerto Rico. 
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MCS offers a Medicare Advantage Plan to Puerto Rico residents under a contract with 

CMS.  

21. Plaintiff Humana is a corporation organized under the laws of the 

Commonwealth of Puerto Rico. Its principal place of business is in San Juan, Puerto Rico. 

Humana offers a Medicare Advantage Plan to Puerto Rico residents under a contract with 

CMS.    

22. Defendant Dennise Longo Quiñones is the Attorney General of the 

Commonwealth of Puerto Rico and is sued in her official capacity only. 

23. Defendant Javier Rivera Rios is the Commissioner of Insurance for the 

Commonwealth of Puerto Rico and is sued in his official capacity only.  The honorable 

Rivera Rios is the state official responsible for the implementation and compliance with 

the Act.  

FACTUAL ALLEGATIONS 

(a) Medicare Generally 

24. Medicare is the federal health insurance program for people who are 65 years 

or older and certain younger people with certain disabilities or with end-stage renal disease. 

It was established in 1965 under Title XVIII of the Social Security Act (SSA).  

25. CMS is a federal agency within the United States Department of Health and 

Human Services and it administers the Medicare program. 

26. Medicare consists of four distinct parts: 

a. Medicare Part A (hospital insurance) covers inpatient hospital stays, 

care in a skilled nursing facility, hospice care, and some home health care.  
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b. Medicare Part B (medical insurance) covers certain professional 

medical services, outpatient care, medical supplies, and preventive services. Together, 

Medicare Parts A and B are known as traditional Medicare. 

c. Medicare Part C (Medicare Advantage or MA) is offered by private 

companies that contract with CMS to provide beneficiaries with all Part A and Part B 

benefits. MA plans may also offer additional coverage, such as vision, hearing, dental, or 

wellness benefits to beneficiaries. Most MA plans also include Part D (prescription drug) 

benefits. MA plans include Health Maintenance Organizations, Preferred Provider 

Organizations, and Private Fee-for-Service Plans. 

d. Medicare Part D (prescription drug coverage) provides optional 

prescription  drug coverage to beneficiaries with coverage under Parts A, B, or C. Part D 

plans are offered by private companies approved by CMS. 

27. Most persons aged 65 or older in the United States (including Puerto Rico 

and other U.S. territories) are automatically entitled to premium free Medicare Part A 

because they or their spouse paid Medicare payroll taxes for at least 40 quarters (10 years) 

on earnings taxable by the Social Security system.   

28. Puerto Rico residents entitled to Medicare Part A have the option of enrolling 

in Part B, which provides coverage for physician’s services, outpatient hospital services 

and other medical services.   

29. Under the traditional Medicare program, the federal government pays for 

physicians and other providers/suppliers on the basis of a CMS-developed fee-for-services 

schedule. CMS develops fee schedules for physicians, ambulance services, clinical 

laboratory services, durable medical equipment, and other services or supplies.  
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(b) Medicare Advantage   

30. The Balanced Budget Act of 1997 established Medicare Part C, then known 

as the Medicare + Choice (M+C) program. See Pub. L. No. 105-33, 111 Stat. 251. As part 

of the M+C program, the Balanced Budget Act authorized CMS to contract with private 

organizations to offer a variety of health plan options for Medicare beneficiaries. These 

health plans provide all Medicare Parts A and B benefits and may offer additional 

supplemental benefits beyond those covered under traditional Medicare. 

31. The Medicare Drug, Improvement, and Modernization Act of 2003 (MMA; 

P.L. 108-173) renamed the M+C program as the Medicare Advantage (MA) program 

(though the term Medicare+Choice still appears in the statute) and added an optional 

outpatient prescription drug benefit (Part D). See Pub. L. No. 108-173, 117 Stat. 2066. The 

MMA updated and improved the choice of plans for beneficiaries under MA and changed 

the way benefits are established and payments are made. 

32. Medicare Advantage and traditional Medicare are two different programs 

with different payment structures.  Medicare Advantage is an alternative way for Medicare 

beneficiaries to receive covered benefits. MA plans are offered by private companies 

approved by, and under contract with, CMS. MA plans provide an all-in-one alternative to 

traditional Medicare. These bundled plans include Medicare Part A (hospital insurance), 

Part B (medical insurance), and may include Medicare Part D (prescription drug) benefits. 

MA plans may also offer additional benefits not available under traditional Medicare, such 

as vision, hearing, dental, or wellness benefits. 

33. Medicare Advantage thus expanded Medicare beneficiaries’ choices to 

include private plans with coordinated care and more comprehensive benefits than those 
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available through traditional Medicare. MA plans take advantage of efficiencies in 

managed care, save Medicare money, and offer lower out-of-pocket costs for beneficiaries. 

34. Private plans operating under the MA program do not receive fee-for-service 

reimbursements from the government for the healthcare services their enrollees receive. 

Instead, they receive a per-person monthly payment to provide coverage for all Medicare-

covered benefits to beneficiaries enrolled in the plan. The Secretary of Health and Human 

Services (acting through CMS) determines a plan’s monthly payment by comparing the 

plan’s bid—the plan’s estimated cost of providing Medicare-covered services—to a 

benchmark, which is the maximum amount the federal government will pay for providing 

those services in the plan’s service area. 

35. If a plan’s bid is less than the benchmark, its payment from the federal 

government is the bid plus a rebate. The plan then must return the rebate to enrollees in the 

form of additional benefits, reduced cost sharing, reduced Part B or Part D premiums, or 

some combination of these options. If a plan’s bid is equal to or above the benchmark, its 

payment from the federal government is the benchmark amount, and each enrollee in that 

plan will incur an additional premium to cover the amount by which the bid exceeded the 

benchmark. 

36. An MA plan is at risk if costs for its enrollees exceed program payments plus 

beneficiary cost sharing and premiums. Conversely, MA plans generally can retain any 

savings if aggregate enrollee costs are less than program payments and cost sharing. See, 

e.g., 42 C.F.R. § 422.4(a)(1)(ii) (authorizing MA plans to “include mechanisms to control 

utilization, such as referrals from a gatekeeper for an enrollee to receive services within the 
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plan, and financial arrangements that offer incentives to providers to furnish high quality 

and cost-effective care”). 

37. As its structure shows, the MA program was intended to improve “the range 

of benefit choices available to enrollees . . . and the opportunity to share in savings where 

MA plans can deliver benefits at lower costs,” to “[e]xpand the number and type of plans 

provided for, so that beneficiaries can choose from [different types of plans],” and to “[u]se 

open season competition among MA plans to improve service, improve benefits, invest in 

preventive care and hold costs down in ways that attract enrollees.” 70 Fed. Reg. 4589.   

38. To ensure the efficacy of this model and “to promote competition,” the 

Medicare statute provides expressly that “the Secretary may not require any MA 

organization to contract with a particular hospital, physician, or other entity or individual 

to furnish items and services under this subchapter or require a particular price structure 

for payment under such a contract.” 42 U.S.C. § 1395w-24(a)(6)(B)(iii). 

39. Moreover, CMS already regulates termination of provider agreements by 

MA plans. CMS specifically allows termination “without cause” as long as termination is 

notified with sixty (60) days prior notice. 42 C.F.R. 244.202(d). 

40. As of 2015, 75% of Puerto Rican beneficiaries were enrolled in an MA plan, 

compared to 32% of beneficiaries in the 50 states and the District of Columbia.   

41. The MA benchmark in Puerto Rico, a national outlier, is currently $473 per 

beneficiary, or 43% below the U.S. average of $830, 38% below the state with the next 

lowest benchmark, and 26% below the U.S. Virgin Islands, another U.S. territory located 

less than 80 miles from San Juan. 
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(c) Puerto Rico Act 90-2019 

42. In his final day in office, August 1, 2019, then Governor Ricardo Rossello 

signed into law Puerto Rico Act 90-2019.  

43. Act 90-2019 amended Article 19.150 of the Puerto Rico Insurance Code 

(codified at P.R. Laws Ann. tit. 26, § 1915) by adding Subsection 7.  

44. As Act 90-2019’s Statement of Motives explains, “many efforts have been 

made over the years demanding [CMS] to improve payment rates” to physicians in Puerto 

Rico. Ex. 2 at 2. Though CMS did improve reimbursement amounts for physicians under 

traditional Medicare’s fee-for-service system, the Puerto Rico Legislative Assembly 

determined that the increase “was not reflected in the disbursements received by 

[physicians], because Medicare Advantage insurers . . . continue paying rates below fee 

schedule approved by the CMS.” Id.  

45. As outlined above, MA plans do not reimburse healthcare providers under 

the traditional Medicare fee-for-service schedule because Congress determined that the 

schedule would not apply to Medicare Advantage plans, and payments would be negotiated 

between MA plans and providers.  Nonetheless, the Puerto Rico Legislative Assembly 

enacted Subsection 7 and required MA plans in Puerto Rico to reimburse providers in 

accord with the inapplicable Medicare fee-for-service schedule. 

46. Subsection 7 thus purports to regulate how MA plans pay for Medicare 

covered services by requiring MA plans to pay service providers in amounts no less than 

the fee-for-service schedule applicable to traditional Medicare. Specifically, Subsection 7 

provides: 
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No agreement, contract, addendum, or stipulation between a Medicare 
Advantage health service organization or the representative thereof, 
including benefit managers and administrators, and a service provider, 
relating to the services offered to Medicare Advantage shall include a clause 
providing for the payment of fees that are less favorable for the service 
provider or lower than those established in the fee-for-service schedule 
developed annually by the Centers for Medicare and Medicaid Services 
(CMS) for Puerto Rico. 

In the event that an agreement, contract, addendum, or stipulation between a 
service provider and a Medicare Advantage health service organization or 
the representative thereof provides for a fee lower than those established for 
the services offered to Medicare Advantage, as provided in this Act, it shall 
be understood that the minimum rate shall be that established by the Centers 
for Medicare and Medicaid Services (CMS). 

Any condition, stipulation, or covenant that is inconsistent with this Section 
shall be deemed to be void, but in no way said invalidity shall affect the 
remaining contractual provisions. 

No Medicare Advantage health service organization or the representative 
thereof may retroactively revoke any agreement, contract, addendum, or 
stipulation with a service provider by reason of the public policy set forth 
herein. 

 

47. In sum, Subsection 7 does four things: it (1) prohibits a contractual provision 

between an MA plan and a provider that provides for payment less than the fee-for-service 

schedule under traditional Medicare; (2) rewrites contractual payment provisions to insert 

the fee-for-service schedule under traditional Medicare and prevent terminations without 

cause; (3) voids any contractual provisions to the contrary; and (4) applies with retroactive 

effect by prohibiting MA plans from revoking or terminating an agreement with a provider 
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because of the legislatively imposed changes in the payment minimum and termination 

terms. 

48. On September 20, 2019, the Commissioner of Insurance sent a letter 

addressed to all organizations that offer MA Plans in Puerto Rico informing them that 

failure to comply with the provisions of Subsection 7 would result in the imposition of 

sanctions. 

(d) Medicare Preemption 

49. Act 90-2019 restricts the contractual relationship between MA plans and 

healthcare providers by regulating how an MA plan pays health providers. In a clear 

challenge to federal law, Act 90-2019 mandates that payment to a service provider be based 

on the fee-for-service schedule issued by CMS for traditional Medicare rather than the 

market-based approach established by Congress for Medicare Advantage.  

50. The Puerto Rico Legislative Assembly acknowledged that Act 90-2019 

raised serious preemption questions. The Legislature specifically stated that the “Act shall 

become effective insofar as such provisions are not preempted by the statutory and 

regulatory provisions of the pertinent agencies of the government of the United States of 

America.” Ex. 2 at 7. 

51. Medicare expressly preempts Subsection 7’s mandate. The Medicare Act 

provides that “ [t]he standards established under this part shall supersede any State law or 

regulation (other than State licensing laws or State laws relating to plan solvency) with 

respect to MA plans which are offered by MA organizations under this part.” 42 U.S.C. 

§ 1395w-26(b)(3). 
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52. CMS has codified the preemption provision in federal regulations to clarify 

that “[t]he standards established under this part supersede any State law or regulation (other 

than state licensing laws or State laws relating to plan solvency) with respect to the MA 

plans that are offered by MA organizations”2 

53. When adopting this regulatory provision in the Code of Federal Regulations, 

CMS explained in the preamble to its rulemaking, that “it is clear that the Congress 

intended to broaden the scope of Federal preemption, not narrow it . . .” and that preemption 

provision enacted by Congress in 2003 “reversed [the prior] presumption and provided that 

State laws are presumed to be preempted unless they relate to licensure or solvency.”3 

54. Thus, CMS has noted that the MMA “significantly broadened the scope of 

Federal preemption of State law”4. Indeed, as CMS explained when adopting the 

preemption implementing regulation, laws like Act 90-2019 “are presumed to be 

preempted” and that “[t]he reason for such broad preemption authority is that Congress 

intended that the MA program, as a Federal program, operate under Federal rules.” 69 Fed. 

Reg. 46904.  

55. Medicare expressly preempts Subsection 7 of Act 90-2019 because federal 

law supersedes any Puerto Rico law that acts with respect to MA plans.  

56. Medicare also preempts Subsection 7 under principles of conflict preemption 

because it thwarts the purposes and objectives of Congress. 

 

 
2 42 CFR § 422.402. 
3 70 Fed. Reg. 4194, 4319 (Jan. 28, 2005). 
4 70 Fed. Reg. 4663. 
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CLAIMS FOR RELIEF 

COUNT 1: MEDICARE EXPRESS PREEMPTION 

57. The foregoing allegations are realleged and incorporated herein. 

58. Medicare Part C contains an express-preemption provision that provides that 

“[t]he standards established under this part shall supersede any State law or regulation 

(other than State licensing laws or State laws relating to plan solvency) with respect to MA 

plans which are offered by MA organizations under this part.” See 42 U.S.C. § 1395w-

26(b)(3). 

59. The Social Security Act provisions governing Medicare Part C and related 

CMS regulations comprehensively regulate the operations of Medicare Advantage plans. 

Among other things, the Social Security Act bars the government from interfering with the 

price structure for payments in an MA plan’s contracts with providers. Id. § 1395w-

24(a)(6)(B)(iii).  

60. Subsection 7 of Act 90-2019 is a State law that acts with respect to Medicare 

Advantage plans because it specifically and directly regulates Medicare Advantage plans 

and interferes with MA plans’ payment and termination arrangements with contracted 

healthcare providers that provide services to Medicare Advantage enrollees. 

61.  Subsection 7 of Act 90-2019 does not relate to plan licensing or plan 

solvency. 

62. Accordingly, Medicare Part C expressly preempts Subsection 7 of Act 90-

2019. 

63. Plaintiffs have no adequate remedy at law available against Defendants for 

the infringement of the statutorily protected preemption rights that MMAPA’s members 
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and each MA Plan Plaintiff will suffer if Subsection 7 of Act 90-2019 remains in effect 

and is enforced. 

COUNT 2: MEDICARE CONFLICT PREEMPTION 

64.  The foregoing allegations are realleged and incorporated herein. 

65.  Subsection 7 directly conflicts with Medicare Part C by interfering with the 

manner in which MA plans terminate provider agreements and pay healthcare providers. 

66.  In so doing, Subsection 7 thwarts the purposes and objectives of Congress 

and therefore is preempted by Medicare Part C under principles of conflict preemption. 

67.  Plaintiffs have no adequate remedy at law available against Defendants for 

the infringement of the right to be free from state law conflicts with federal law that 

MMAPA’s members and each MA Plan Plaintiff will suffer if Subsection 7 of Act 90-2019 

remains in effect and is enforced. 

COUNT 3: IMPAIRMENT OF CONTRACTS 

68. The foregoing allegations are realleged and incorporated herein. 

69. The Contracts Clause prohibits states from passing any law impairing the 

obligations of contracts.  U.S. Const. art. I, § 10, cl. 1. 

70. Subsection 7 of Act 90-2019 forbids MA plans from “retroactively 

revok[ing] any agreement, contract, addendum, or stipulation with a service provider by 

reason of the public policy set forth” in the Act. The statute thus mandates that certain 

minimum payments be made by plaintiffs to healthcare services providers regardless of the 

terms agreed by the plans and providers in their previously consummated private contracts.  

Subsection 7 of the Act also revokes MA plan’s contractual right to terminate a provider 
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agreement without cause. In practical effect, enforcement of these standards impinges the 

terms of existing contracts.  

71. Subsection 7 does not serve a significant and legitimate public purpose. The 

law was drafted with the sole purpose of changing contracts between MA Plans and 

healthcare providers in Puerto Rico. Further, Subsection 7 harms the public interest in 

controlling the costs of the federal Medicare program and increasing access to healthcare 

coverage for those eligible for Medicare. 

72. The purpose of Subsection 7 does not warrant contractual adjustments. 

73. Plaintiffs have no adequate remedy at law available against Defendants for 

infringement of their rights under the federal Contracts Clause to be free from substantial 

impairment of contractual obligations by states. 

COUNT 4: UNCONSTITUTIONAL TAKING 

74. The foregoing allegations are realleged and incorporated herein. 

75. Legislation is unconstitutional under the Takings Clause of the Fifth 

Amendment to the United States Constitution if it imposes severe retroactive liability on a 

limited class of parties that could not have anticipated the liability, and the liability is 

substantially disproportionate to the parties’ experience. 

76. Subsection 7 of Act 90-2019 forbids MA plans from “retroactively 

revok[ing] any agreement, contract, addendum, or stipulation with a service provider by 

reason of the public policy set forth” in the Act.  The statute thus mandates that certain 

minimum payments be made by plaintiffs to healthcare services providers, regardless of 
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the terms agreed by the plans and providers in their previously consummated private 

contracts.  In practical effect, enforcement of these payment minimums reforms the terms 

of plaintiffs’ existing contracts.  Subsection 7 of Act 90-2019 therefore has retroactive 

effect.  

77. The retroactive payment obligations established by Subsection 7 of Act 90-

2019 are significantly in excess of the reimbursement rates set by the contracts between 

plaintiffs and relevant healthcare services providers.   

78. The payment minimums established by Subsection 7 of Act 90-2019 are 

substantially disproportionate to plaintiffs’ past experience. 

79. The payment minimums established by Subsection 7 of Act 90-2019 

substantially interfere with plaintiffs’ reasonable investment-backed expectations.  It 

attaches significant new legal and economic consequences to contractual relationships 

established before the Act’s enactment. 

80. Act 90-2019’s retroactive reformation of plaintiffs’ contracts to impose new 

liabilities is fundamentally unfair and unjust. 

81. A declaratory judgment and permanent injunction constitute an appropriate 

remedy in these circumstances, and it is within this Court’s power to award such equitable 

relief.  

Prayer for Relief 

WHEREFORE, plaintiffs respectfully request that this honorable Court: 
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1. enter a judgment in Plaintiffs’ favor pursuant to 28 U.S.C. § 2201 declaring that 

Medicare Part C preempts Subsection 7 of Act 90-2019 and that Subsection 7 of 

Act 90-2019 violates the Contracts Clause and Takings Clause to the extent that it 

imposes retroactive payment obligations and reforms the terms of contracts 

consummated before the Act’s enactment; 

2.  enter a judgment in Plaintiffs’ favor pursuant to 28 U.S.C. § 2201 declaring that 

Medicare Part C preempts Subsection 7 of Act 90-2019 to the extent that it prohibits 

termination of provider agreements without cause, which is a matter expressly 

regulated by federal law and its Medicare regulations; 

3. permanently enjoin Defendants, or anyone acting under the authority or on behalf 

of Defendants, from enforcing or implementing Subsection 7 of the Puerto Rico Act 

90-2019; 

4. a speedy hearing of this action under Rule 57 of the Federal Rules of Civil 

Procedure. 

5. an award of attorney’s fees, costs, and expenses of all litigation; and, 

6. such other and further relief as the Court deem proper and just.  

RESPECTFULLY SUBMITTED. 

 In San Juan, Puerto Rico, October 2, 2019. 
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 s/Ignacio Fernández de Lahongrais 
Ignacio Fernández de Lahongrais 
USDC - PR 211603 
Capital Center Sur, Suite 202 
Avenida Arterial Hostos #239 
San Juan, Puerto Rico 00918-1475 
Tel. 787-923-5789  
ignacio@bufetefernandezalcaraz.com 
 
Counsel for Plaintiff MMAPA 
 
Ankur J. Goel (to file pro hac vice) 
Michael B. Kimberly (to file pro hac vice) 
Sarah P. Hogarth (to file pro hac vice) 
MCDERMOTT WILL & EMERY LLP 
500 North Capitol Street NW 
Washington, DC 20001 
Tel. 202-756-8000 
agoel@mwe.com 
mkimberly@mwe.com 
shogarth@mwe.com 
 
Counsel for Plaintiff MMM Healthcare, LLC 
 
Luis R. Roman Negron 
USDC – PR 225001 
Sanabria Bauermeister Garcia & Berio LLC 
PO Box 363068 
San Juan, Puerto Rico 00920 
Tel. 787-300-3200 
luisroman@sbgblaw.com 
 
Counsel for Plaintiff Triple S Advantage, Inc.  
 
O’NEILL & BORGES LLC 
250 Muñoz Rivera Avenue, Suite 800 
San Juan, Puerto Rico 00918-1813 
Tel. (787) 764-8181  
Fax. (787) 753-8944 
 
s/Mariacté Correa Cestero 
Mariacté Correa Cestero 
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USDC - PR 212411 
mariacte.correa@oneillborges.com 
 
s/Diego R. Meléndez Apellániz 
Diego R. Meléndez Apellániz 
USDC - PR 305008 
diego.melendez@oneillborges.com 
 
Counsel for Plaintiff MCS Advantage, Inc. 
 
 
PIETRANTONI MÉNDEZ & ALVAREZ LLC 
Popular Center 19thFloor 
208 Ponce de León Ave. 
San Juan, PR 00918 
Telephone No. 787-274-1212 
Facsimile No. 787-274-1470 

  
s/Herman G. Colberg-Guerra 
Herman G. Colberg Guerra 
USDC – PR 212511 
hcolberg@pmalaw.com 
 

  Counsel for Plaintiff Humana Health Plans of 
Puerto Rico, Inc. 
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