
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

CARMEN MARQUEZ MARIN

     Plaintiff
                vs.

WILLIAM BARR
Attorney General of the United States

          Defendant 

Civ. No. 16-1706 JAW-JCN

PLAINTIFF’S STATEMENT OF FACTS
IN OPPOSITION TO SUMMARY JUDGMENT

TO THE HONORABLE COURT:

PLAINTIFF Carmen Márquez-Marín, through undersigned counsel, and pursuant to Rule

56 (c) of the Local Rules of the U.S. District Court for the District of Puerto Rico (“L.Cv.R”),

respectfully submits this Statement of Facts in Opposition to the Motion for Summary

Judgment submitted by defendant United States Attorney, William Barr.1

Introduction

This Opposition to defendant’s request for Summary Judgment is filed on behalf of

plaintiff Carmen Márquez Marín (“Ms. Márquez” or “AUSA Márquez”) who in 2016 presented

this case, in which she requests compensation and other relief due to a number of employment-

related actions taken by her employer, the Office of U.S. Attorney for the District of Puerto Rico

(of the U.S. Department of Justice), and its current U.S. Attorney, Rosa Emilia Rodríguez-Vélez,

which she alleges were the result of retaliation and discrimination, and which she alleges created

a hostile environment.  

By separate filing, plaintiff will subsequently comply with the requirement of L.Cv.R 56

 For ease of presentation, plaintiff will hereinafter refer to the defendant as “the DOJ”.
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(c) to “admit, deny or qualify” each one of the numbered paragraphs contained in defendants’

82-page Statement of Facts in support of Summary Judgment.  

The instant submission is “a separate section [containing] additional facts” plaintiff

believes are material to the defendants’ Request for Summary Judgment, fully complying with

the citation requirements of the Rules. Id.  Although most of the facts set forth in this

submission are “additional” to those presented by the DOJ, at times, it should be noted that Ms.

Márquez will include herein certain facts which are already stipulated in Joint Stipulation at Dkt

Number 91, or those presented by the defendant in Dkt Number 93, as to which the plaintiff

does not object.

It should also be noted that this filing may include asseverations which are contested, as

well as those which are uncontested, since as the non-movant, plaintiff is entitled to all

inferences in favor, and unlike defendant, is not bound to a description of “uncontested” facts. 

Finally, as an introductory matter, it should be noted that many of the factual statements

herein are based on Ms. Márquez’s own Sworn Statement.  This is entirely proper, as long as

the statements made by Ms. Márquez are based on personal knowledge, as required by Rule 56

of the Federal Rules of Civil Procedure.  See, Santiago-Ramos v. Centennial P.R. Wireless

Corp., 217 F.3d 46, 53 (1  Cir. 2000). A "party's own affidavit, containing relevant informationst

of which he has first-hand knowledge, may be self-serving, but it is nonetheless competent to

support or defeat summary judgment.” internal citations omitted.  

Plaintiff further explains that she decided to do the presentation in this manner, rather

than relying on Ms. Márquez’s deposition, which was taken over two days and comprises some

215 pages.  Upon examination of the extraordinarily extensive record in this case, it was felt that

it would be of benefit to the court to provide the statement of facts and record references in this
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manner, since this will provide a more orderly presentation than that which would result from

use of deposition references.  

Of course, plaintiff is aware that a post-discovery affidavit cannot be used to create a

controversy of material facts, See, Colantuoni v. Alfred Calgani & Sons, 44 F.3d 1, 4-5 (1  Cir.st

1994), but she is not using the affidavit submitted herewith for that purpose.  The Sworn

Declaration is entirely consistent with her deposition testimony. 

PLAINTIFF’S STATEMENT OF FACTS

Ms. Márquez is hired as an AUSA in late 2001

1. Carmen Márquez , licensed as an attorney in 1996, is a graduate of the University of

Puerto Rico School of Law.  She also has a Master’s Degree in Environmental Law from

Vermont Law School, and a Master’s Degree in Anthropology from Texas A & M. See,  Carmen

Márquez Sworn Statement (“CM  Sw.St.”) appended as Exhibit A, at page 1.

  2. Ms. Márquez was first hired as an AUSA on December 16, 2001. Joint Stipulation at

Dkt No. 93 in the Instant Case (“Joint Stip), Numbers 1 and 2 .  At the beginning of 2002, her

AD grade was 25-26.  See CM Sw.St., at page 1, and Exhibit 1 thereto (table admitted into

evidence as a Joint Exhibit in Case No. 05-1619).

3. AUSA Jennifer Hernández began work at the office on the exact same day as Ms.

Márquez. CM Sw.St., Exh. A, page 1.  Based on her years of experience,  AUSA Hernández’s pay

grade at the beginning of 2002 was AD 21-24. See, Exh. A, CM Sw. St.,  page 1,  and Exhibit 1

thereto (table admitted into evidence as Joint Exhibit II in Case No. 05-1619)

4. Ms. Márquez, who had several years more experience as an attorney than Jennifer

Hernández, was given a pay grade of AD 25-26. Exh. A, CM Sw.St., pp 1-2; See also above-

referenced table appended as Exhibit 1 to Ms. Márquez’s Sworn Statement, Exhibit A hereto.
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5. According to Judge Steven  McAuliffe, then Chief Judge of the U.S. District Court for

the District of New Hampshire (“Judge McAuliffe”), who presided over the case of Márquez

v. González, 05-1619,  during her first two and a half years as an AUSA, from late 2001 to2

August of 2004, Ms. Márquez:

“seemingly enjoyed unqualified and enthusiastic support among the federal and
commonwealth law enforcement personnel with whom she worked.  Indeed, law
enforcement officers testified persuasively and emphatically [at trial] that it was the
new and inexperienced Márquez who quickly established a reputation as a ‘go-to’
prosecutor, while her more experienced supervisors seemed content to let their cases
languish unattended.” Exhibit B, Order regarding post-judgment relief, Dkt 81 in
Case Number 05-1619 SJM,  (“Judge McAuliffe’s Post Trial Order”), at page 9.  

             6. As set forth in more detail below, one of those supervisors was current U.S. Attorney

Rosa Emilia Rodríguez, who at the time of plaintiff’s dismissal was First Assistant of the office

(“FAUSA”) and a key proponent of that employment action.  Rosa Emilia Rodríguez became

the U.S. Attorney in 2006 and has remained in that position since that time, albeit without

Senate Confirmation.3

2004 - Carmen Márquez is terminated as an AUSA based on false allegations

7. It has been stipulated that on August 27, 2004, Ms. Márquez was dismissed from her job

 Later, Márquez v. Kiesler, by virtue of the automatic substitution provision of Rule 25(d) of the2

Federal Rules of Civil Procedure

   Although nominated to be the U.S. Attorney in Puerto Rico, Ms. Rodríguez has never been3

confirmed by the Senate.  See, Declaration of Rosa Emilia Rodríguez, separately filed by the defendant
Dkt. 110, p. 1.  She remains as U.S. Attorney  by virtue of votes by the district judges of the U.S. District
Court here.  She has held this position for the last thirteen years without Senate confirmation.  

Ms. Rodríguez, recently announced her retirement (a fact of which this court can take judicial
notice), although she has indicated that she will remain in this position until a successor takes office. See,
eg., Noticel, “Rosa Emilia Rodríguez anuncia su retiro” (Rosa Emilia Rodríguez announces her
retirement”)  available at https://www.noticel.com/ahora/rosa-emilia-rodriguez-anuncia-su-retiro
/1081588145; See, also (in English) the WSJ, “Justice Department seeks Ouster of top Puerto Rico
Prosecutor,” available at https://https://www.wsj.com/articles/justice-department-seeks-ouster-of-
top-puerto-rico-prosecutor-1526489580
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as an AUSA.  Joint Stip, Dkt 91, Number 4.

8.  By that time, the U.S. Attorney in Puerto Rico was Humberto García. Joint Stip,

Numbers 3 and 4.

9. Humberto García had already named Rosa Emilia Rodríguez as the First Assistant of the

office (FAUSA). Joint Stip. Number 3.

10.  The termination was based on a letter signed by former U.S Attorney García in which

he recommended to the Executive Office of the U.S. Attorneys (EOUSA) that Ms. Márquez should

be dismissed. Joint Stipulation,  and Defendant’s Statement of Uncontested Facts submitted at

Dkt 93 (“D’s SofF”), Number 4.

11. The letter contained allegations of dishonesty which, according to the DOJ, were based

on a “perception” held by then First Assistant Rosa Emilia Rodríguez.  See, Exhibit C, Dkt No. 35

in Case 05-1619 (Opinion and Order denying the DOJ’s request for summary judgment), p. 12.

12.  The letter proposing Ms. Márquez’s termination was sent by then U.S. Attorney García 

to the Executive Office after Ms. Márquez complained of national origin and gender discrimination

in the Office, See, generally, Case No. 05-1619, and Judge McAuliffes Post-trial Order, Dkt 81 in

that case, at p. 1) taking note of the jury verdict based on the conclusion that the “DOJ unlawfully

retaliated against her (i.e. terminated her employment) because she engaged in protected activity.” 

13. In 2006, while Case No. 05-1619 was still pending trial, Rosa Emilia Rodríguez had been

promoted to the position of U.S. Attorney. See, footnote 3 and references therein.

Case No. 05-1619 - Ms. Márquez proves that she was the victim of retaliation and
Judge McAuliffe orders her reinstatement

14. The trial in Case No. 05-1619 took place in Puerto Rico in March of 2007.  It was

presided over byJudge Steven McAuliffe, then Chief Judge of the U.S. District Court for the District
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of New Hampshire.  See, Dkt 81; see, also, Complaint, Dkt Num. 1; and Answer, Dkt Núm. 13, at

paragraph 1.2. 

15. Testifying at that trial was now U.S. Attorney Rosa Emilia Rodríguez, Humberto García’s

successor in that position, who had been FAUSA at the time of the dismissal, and was the one with

the “perception” that Carmen Márquez had been dishonest. See, Exhibit A, CM Sw.St, at p. 2; See,

also, Exhibit C, Docket 35 in Case No. 05-1619, page 12.

16. Rosa Emilia Rodríguez had been deposed in the course of the pretrial proceedings in the

first discrimination case before this court. See, Complaint in the instant case, Dkt Num. 1, and

Answer, Dkt Num. 13, allegation Number 4.9

17. Rosa Emilia Rodríguez was cross-examined in the trial regarding her role in Ms.

Márquez’s illegal termination.  Exh. 1, CM Sw. St, p.2; See, also Complaint Dkt 1 and Answer Dkt

Num. 13, allegation 4.10 (in which the DOJ denies this allegation for “lack of information,”

clearly an inappropriate allegation, since the DOJ knows that this happened); See, also, Exh. G,

JB Sw. St, at page 1.

18. By that time, María Domínguez had been named to the position of FAUSA. CM Sw. St,

p. 2. As soon as Rosa Emilia Rodríguez had been appointed as U.S. Attorney she had appointed Ms.

Domínguez to be her First Assistant, a trust position. See, Excerpts from Sworn Testimony of then

AUSA Nelson Pérez in the EEO process in the instant case, Exhibit H hereto, at p. 10. 

19 . Although María Domínguez did not testify at the 2007 trial, she had attended frequently

and listened to the testimony as part of the public.   CM Sw. St, p. 1-2.  This is in spite of her other

extensive duties as First Assistant (FAUSA). 

20. The jury found that Ms. Márquez had been the victim of unlawful retaliation in

connection with the termination of her employment, in violation of the Equal Employment
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Opportunity law. See, Allegation 1.2 of the Complaint and Answer thereto, Dkt Numbers 1 and

13. See, also, Exhibit B, Dkt No. 81, Case No. 05-1619 (post-trial Order of Judge McAuliffe, inter

alia ordering reinstatement and the expungement of the earlier termination letter).

21. The plaintiff was reinstated to the U.S. Attorney’s Office in March of 2008 by order of

Judge Steven McAuliffe.  See, Allegation 1.3 of the Complaint in the instant case and the Answer

thereto.  See also,  Case Number PR Civil No. 05-1619 HL; NH Civ 05 -ds-247-SM), Dkt 81,

appended hereto as Exhibit C; CM Sw.St, Exhibit A hereto, at p. 3.

22.According to the federal judge who presided over Ms. Márquez’s 2007 trial, these charges

were “unwarranted and unfair ....”  Judge McAuliffe explained that the  “ charges against Márquez,

and offered as justification by the DOJ for her termination, were patently without merit.... These

charges were, at best, unfair exaggerations bearing only the most passing and strained relationship

to reality, and at worst, were trumped up.” See, Complaint, paragraph 4.18 and Answer at Dkt

13, wherein this asseveration is admitted by the DOJ. 

23. In his post-trial order, Judge McAuliffe affirmed that “the evidence did not support the

charges (made in the termination letter) that Márquez engaged in a pattern of dishonesty or

misconduct.”  He went on to state that “those charges were not only unwarranted and unfair, but

certainly professionally devastating and no doubt personally devastating as well.” If, p. 10.

24. Judge McAuliffe ordered Ms. Márquez’s reinstatement to the office, “with the same

status, rights and privileges she had as of the date she was unlawfully terminated ... [as well as] an

order directing the removal of the United States Attorney’s letter recommending her termination,

as well as the termination letter itself, from [all] government files.” Id, pages 14-15.

25. Judge McAuliffe stated that he fully expected that once Ms. Márquez was reinstated, the

“current U.S. Attorney [i.e. Rosa Emilia Rodríguez] will proceed in a lawful, fair, non-vindictive
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and non-discriminatory manner with regard to [her] employment and future career.”  See,

Complaint, Dkt Number 1 and Answer, Dkt Number 13, at paragraph 4.22.

26.  Plaintiff knows of no other case in the history of the U.S. Attorney’s Office of the DOJ

wherein a court has ordered the reinstatement of AUSA who alleged and proved that she had been

subject to illegal retaliation. See, CM affidavit, page 3.

27. Early in this litigation, plaintiff requested DOJ to Admit that there has been no other

such case (in the ten years prior thereto).  See, DOJ Answer to Request for Admissions, Exhibit

D, request number 1. The defendant (i.e. the “DOJ, represented by the U.S. Attorney) stated “after

reasonable inquiry,” the defendant  did not know if there was another such case. Id.

28. It is a reasonable inference based on these litigation events, that there has been no such

other case within the entire DOJ, since the defendant, who is the head of agency (currently William

Barr, but at that time, Loretta Lynch), would be in a position to know if this had happened or not.

Resistence to the reinstatement

29. Defendant has admitted that “Carmen Márquez is the only AUSA in Puerto Rico, who,

in the last ten years, obtained a jury verdict against the United States (represented by the Attorney

General) determining that she had been retaliated against in violation of federal law.” DOJ Answer

to Request for Admissions, Number 2.4

30. Accordingly, there has been no other time during the tenure of Rosa Emilia Rodríguez

In answer to the Request for Admissions, the DOJ has included extraneous matter which cannot4

be considered as part of the answer to the admission.   In point of fact, as time has passed, there has been
yet another verdict finding retaliation on the part of the very same management team.  Francisco Reyes
Caparrós, Civ. No.  15-2229 JL, before visiting judge Joseph LaPlante, in which the jury, after a lengthy
trial, also found that these same Management players had retaliated against another employee, in a clear
manifestation of their rejecting the credibility of the very same witnesses relied on by the defense in the
instant case, eg: U.S. Attorney Rosa Emilia Rodríguez, former FAUSA María Domínguez, Special
Counsel Jacqueline Novas (now Executive Assistant), José Capó Iriarte (now Chief of Criminal). 
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as the U.S. Attorney for Puerto Rico when she has had to handle a situation where an AUSA has

been reinstated to her position, after a federal jury and a federal Judge have determined that the

charges brought against her by Management in general, and Rosa Emilia Rodríguez in particular,

were directly implicated. 

31. The DOJ (with Rosa Emilia Rodríguez as the U.S. Attorney for Puerto Rico)  opposed

Ms. Márquez’s request for reinstatement and the expungement of the dismissal letter

containing false allegations against her. See, eg, Exhibit E, DOJ Response to plaintiff’s Motion

for Post-Trial Equitable Relief, Case Num. 05-1619 SJM, at Dkt 74.   

32. Judge McAuliffe rejected the DOJ position, noting that the Government had “not

offered any compelling reasons why [Ms. Márquez] could not be successfully returned to the

position she would have occupied had the DOJ not unlawfully discriminated against her.”

Exhibit B, Dkt 81 in Case No. 05-1619, at p. 7.

33. Thereafter, for a period of some five months, the DOJ simply failed to reinstate Ms.

Márquez, alleging that it could not comply with the Judge’s Order, because it purportedly had

to complete a background investigation. See, generally, Exhibit E hereto, Plaintiff’s motion

Supplementing Information related to [her] Request for Contempt, Dkt 87 in Case Number

05-01619, setting forth the relevant background, as well as the other Dkt references therein.

34. It was not until March of 2008 that plaintiff was finally reinstated to her job. Exh,

A, CM Sw. St, at p. 3.

35. It was well over two years later, by virtue of an agreement subscribed to on July 30,

2010, that she was finally paid for the time during which the DOJ resisted the Judge’s

Reinstatement Order and certain related issues, like restoring her annual leave. Id. (Exhibit I

hereto, as well as CM Sw St., at p. 3. See, also Exh. F hereto, Stipulation of Compromise
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Settlement and Release. 

36. The issues mentioned in the previous paragraph were resolved only after the plaintiff

had requested a finding of Contempt against the Government, in a motion submitted on

February 25, 2008.  Case No. 05-1619, Motion for Contempt, Dkt 83.

37. In a telephonic conference held on January 8, 2010, well over a year after

reinstatement was ordered, Judge McAuliffe very strenuously called the DOJ to task for failing

to comply with his orders.  Undersigned counsel for plaintiff, Judith Berkan, has a clear

recollection of the Judge’s reaction to the situation.  He made it very clear that his orders were

to be followed.  See, Exhibit G, Sw. St of Judith Berkan (“JB Sw.St”), at p. 2.

38. This was made quite clear in Judge McAuliffe’s Order issued on January 28, 2010,

following that telephone conference.  Here, the reference provided by the DOJ in the instant

case, in order to support its request for Summary Judgment, is highly misleading, with the

defense referring only to a small portion of the order, the portion in which Judge McAuliffe

states that “the parties now have a clear understanding of what the judgment ordering

reinstatement requires.” See, Defendant’s Statement of Facts (“D SofF”), Dkt No. 93, at p. 5,

paragraph 15.  

39. The full order, which is included herewith as Exhibit J hereto, includes not only the

language cited by the DOJ in the instant case, but also the following language: 

While the government suggests that it could not reinstate [Ms.Márquez] without
first conducting another security investigation, the delay associated with that process
is entirely attributable to the government - after all, the government wrongfully
terminated plaintiff in the first place, and had it not acted wrongfully, no deprivation
would have accompanied the security investigation.  Plaintiff is entitled to all pay and
benefits that would have accrued to her benefit during that four month period, until the
time her pay and benefits were actually restored and paid. Exhibit I hereto, emphasis
supplied.
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40.  It is a reasonable inference from Judge McAuliffe’s order that it was the United

States Government (the DOJ and the office of the U.S. Attorneys in Puerto Rico) who were

dragging their feet, since the reinstatement order (and related relief) was directed at them,

rather than at plaintiff.  This is, of course, clear from Judge McAuliffe’s Order, the true meaning

of which is not conveyed by the snippet thereof on which the DOJ relies. 

41. At a time when Ms. Márquez’s return to the office was imminent, a meeting was held

among all of the Managers in the Office of the U.S. Attorney in San Juan.  At some point ,  the

U.S. Attorney, in a derogatory fashion, said “Now that that woman is coming.”(“Ahora que viene

esa mujer” (referring to Ms. Márquez).  See, Excerpts from  Deposition of Nelson Pérez, Exh.

I hereto, at 202.  All of the Managers, including Warren Vázquez, soon to be Ms. Márquez’s

direct supervisor, were present when Rosa Emilia Rodríguez said that.

Ms. Márquez returns to the office - The years between 2008 and 2013

42. Even after successfully challenging her 2004 dismissal, Ms. Márquez was hesitant to

return to the office.  Exh. A, CM Sw. St, p. 3.  She knew about other EEO complaints  employees

had been filing. and she was concerned about a climate of fear in the office. CM Sw. St, p. 3.

43. By the time Ms. Márquez was reinstated, the management team at the office was Rosa

Emilia Rodríguez as US Attorney, María Domínguez Victoriano (“María Domínguez”) FAUSA,

AUSA Jacqueline Novas (as “Special Counsel” to the U.S. Attorney.  These were the three people

who received Ms. Márquez on the day she returned.  At that time, José Ruiz was the Chief of the

Criminal Division. Id., 

44. Although Ms. Márquez already knew the U.S. Attorney, who had played a key role in

her earlier dismissal and FAUSA Domínguez, as well as Chief José Ruiz, she did not know Ms.

Novas at that time. Exh. A, pp. 3-4.
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45. Approximately two weeks after Ms. Márquez returned to work, her attorney,

undersigned attorney Berkan, was specifically mentioned in an email sent to all USAO

employees to congratulate another AUSA for having won a summary judgment against Ms.

Berkan. See, D’s SoF, Dkt. 93, at paragraph 18.

46. Ms. Márquez was surprised by the email.  Although congratulatory emails are often

sent in the office, it is extremely rare to see such emails specifically mention opposing counsel. 

Exh. A, CM Sw. St at p. 4.

47. It was well-known in the office that Berkan had represented Ms. Márquez in her

successful jury trial against the DOJ and in regards to the reinstatement order which was being

enforced at that exact time. Id.

The death penalty assignment - despite Ms. Márquez’s protected opposition

48. When she returned to the office, Ms. Márquez was assigned to the Violent Crimes

Division.  Id.

49. Within approximately one month of her return to the office, Ms. Márquez was

ordered by her then supervisor to work on one or more Death Penalty prosecution. Id.

50. This assignment was made despite Management having full knowledge that Ms.

Márquez had a religious and moral opposition to the death penalty.  During her initial job

interview in 2001, Ms. Márquez had clearly expressed to Management that she was opposed to

the Death Penalty. Id.

51. Ms. Rosa Emilia Rodríguez, who at that time was the Executive Assistant of the Office

of the U.S. Attorney (EAUSA) in Puerto Rico, was one of the interviewers when Ms. Márquez

was initially interviewed for the job. See,  Exhibit J hereto, containing Exhibit A in Case No. 05-

1619, submitted by the DOJ in that case, and the transmittal letter from DOJ counsel in the
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present case, AUSA Kenneth Shaitelman. 

52. Back in 2001, then EAUSA Rosa Emilia Rodríguez recommended that Ms. Márquez

be hired, as indicated on the form submitted herewith as part of Exhibit K hereto (interview

form for Carmen Márquez, November, 2001).  She did this despite  knowing full well that Ms.

Márquez was opposed to the death penalty. Id, See, previous two facts.

53. Ms. Márquez informed her direct supervisor, Warren Vázquez, that she could not be

assigned death penalty cases due to her religious and moral objections to the same. See, CM Sw.

St, Exhibit 1 hereto, pp. 4-5.

54. It can be reasonably inferred from the above facts that in 2008, when Ms. Márquez

was reinstated, the U.S. Attorney Rosa Emilia Rodríguez either instructed the Violent Crimes

supervisor to assign the death penalty case to Ms. Márquez or negligently failed to inform the

supervisor of Ms. Márquez’s religion-based opposition to the Death Penalty. 

55. Her supervisor, then AUSA Warren Vázquez, has stated under oath that he learned

of Ms. Márquez’s opposition to the death penalty “shortly after this assignment” (the death

penalty case), was made to her. See, Vazquez Sw.St, filed separately by DOJ as Document 114

in the instant case, at §7.  He admits, however, that Ms. Márquez approached him on April 10,

2008 (barely a month after she returned to the office) and told him of her opposition. 

56. Ms. Márquez’s approach to her supervisor is memorialized in an email which

supervisor Warren Vázquez sent on April 10, 2018, to U.S. Attorney Rosa Emilia Rodríguez and

other members of upper management, including FAUSA María Domínguez and Criminal

Division Chief José Ruiz.  Mr. Vázquez stated that Ms. Márquez had asked him “if she could be

relieved from prosecuting [the death penalty] case, due to her religious conviction and because

she was against the imposition of the death penalty.  See, Exhibit K, April 10, 2008 email chain,
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specifically the 11:18 AM email from Warren Vázquez to upper Management of the Office.

57. Senior litigation Counsel Antonio R. Bazán was also providing Ms. Márquez with

samples of written material to use in prosecuting death penalty cases.  Exhibit K, April 10, 2008

email chain, specifically the 11:18 AM email from Warren Vázquez to upper Management.

58. Ms. Márquez also asked SLC Bazán to have her relieved from the case. Id.

59. The Criminal Code of the United States, 18 U.S.C. 3597(b), titled “Excuse of an

employee on moral or religious grounds,” provides  inter alia as follows: 

 “[n]o employee of ...  the United States Department of Justice .... shall be required,
as a condition of that employment ... to participate in any prosecution or execution
under this section [the death penalty provisions]  .... if such participation is
contrary to the moral or religious convictions of the employee. In this subsection,
"participation in executions" includes personal preparation of the condemned
individual and the apparatus used for execution and supervision of the activities
of other personnel in carrying out such activities.”

60. Instead of immediately removing Ms. Márquez from the death penalty case, Mr.

Vázquez responded to the newly reinstated Ms. Márquez by telling her that he could not relieve

her from prosecuting the case “because as sworn Assistant U.S. Attorneys we all had the duty to

prosecute every type of case under Federal law and that ... the prosecution of this type of cases[sic]

is part of this office as well as the Department’s mission.” Exh. K, April 10, 2008 email chain,

specifically the 11:18 AM email from Warren Vázquez to upper Management of the Office.

61. Ms. Márquez had to affirmatively locate the policies and Code Sections protecting her

rights with respect to this matter, so as to present them to Management.  Only after she did so was

she removed from the Death Penalty Cases. Exhibit A, CM Sw.St, at p. 5.

62. Notwithstanding the fact that Ms. Márquez was plainly correct in her assertions

regarding the impropriety of assigning her a death penalty case, the matter went up the

supervisory chain and to Jacqueline Novas.  U.S. Attorney Rosa Emilia Rodríguez forwarded the
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Vázquez email to AUSA Novas later that same day.   Exh. K (email chain, April 10, 2008)   The5

following day,  Ms. Novas then forwarded the email to Neil White, an attorney in the Executive

Office of the U.S. Attorneys (USAEO).  By the afternoon of April 11 , the email had made its wayth

to yet another attorney in the Executive Office in Washington. Exhibit J, later emails in the chain/

63. In the course of the discussion of this issue, Ms. Márquez asked her supervisor, Warren

Vázquez, why he was doing this (the death penalty assignment), noting that she had never had

such cases before, and her opposition to the death penalty was well-known in the office.  She told

him she had just come back to the office, and that this was placing her in a difficult position. 

Exhibit A, CM Sw. St, at p. 5.

64. Mr. Vázquez stated that he was following instructions from the U.S. Attorney. Id.

65. This was just the first of several times when Ms. Márquez confronted Mr. Vázquez

about adverse actions being taken against her over the years he supervised her after her return

to the office.  Id.   On several occasions, Mr. Vázquez told her that he was following instructions

“from above.” (“de arriba.”) Id. 

66. AUSA Nelson Pérez, a member of Management and the Chief of Appeals for the U.S.

Attorneys Office in Puerto Rico for some two decades de facto and de jure, has testified as follows:

But then they assigned her a death penalty case, when Ms. Márquez does not
really believe in the death penalty, and she thought that was a way of harassing her ....
She said “no, I cannot take these cases. ...

The situation was that she protested the fact that she, who is opposed to the
death penalty, was assigned to handle a death penalty case. Excerpts from the

Jacqueline Novas’s role as an absolute loyalist to Rosa Emilia Rodríguez is well-known in the5

office. See, footnote 22 Infra, in which the U.S. Attorney refers to Ms. Novas and Mr. Henwood as her
“right and left hand”).  At the time of the events, she had the title of “Special Counsel to the United
States Attorney,” appointed by the new U.S. Attorney  virtually as soon as she replaced the former U.S.
Attorney.   As will be seen below, she has consistently been a key player with respect to the events giving
rise to this case.
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Deposition of Nelson Pérez-Sosa, April 25, 2017, Exhibit K, p. 203.

67. When Mr. Pérez was asked whether he knew “why she was assigned this case,” he

responded as follows:

They knew that she had opposed the death penalty. You reach your own
conclusions..... I think it was public, because during the interviews [to be hired as an
AUSA], ... if one is opposed to the death penalty, one voices that out.  And she voiced
that out.  Id.

Assignments set up for failure and other incidents intended to deny AUSA
Márquez credit for outstanding work

68. In her Complaint before this court, Ms. Márquez alleged that “[d]uring her first

several years at the office after her reinstatement, she was subjected to a number of additional

adverse actions, including but not limited to her assignment to a case for which the office had

little [admissible] evidence at the time of indictment, requiring her to do a complete

reinvestigation even in the face of an impending trial date and her removal from cases for

which she had been primarily responsible for their development, so that others could get the

credit. See, Complaint, ¶5.15.  The incidents related in the instant section of this Factual

Statement are important background to understanding that which happened in the period

covered by the two EEO complaints which gave rise to this action,  as well as the events6

thereafter which have further contributed to her sufferings.7

In 1977, the Supreme Court of the United States stated unequivocally that “[a] discriminatory6

act which is not made the basis for a timely charge ... may constitute relevant background evidence in a
proceeding in which the status of a current practice is at issue.” United Air Lines, Inc. v. Evnas, 431 U.S.
553, 558 (1977) (emphasis supplied.) This rule has been reaffirmed time and again by the First Circuit.
See, eg., Rivera-Torres v. Ortiz Velez, 341 F.3d 86, 98 (1  Cir. 2003);  O’Rourke v. City of Providence,st

235 F.3d at 726.

 In its recent (June 3, 2019) ruling in Davis v. Fort Bend County, a unanimous Supreme Court7

reaffirmed that the Title VII charge-filing requirement is a non-jurisdicitonal rule of claim-processing.
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The Nemesio Canales case

69. About a month after the death penalty controversy, Ms. Márquez was assigned to the

case of United States v. Pagán Narváez, Case No. 06-0299 (commonly referred to as the

“Nemesio Canales case” or “Canales.”)  See, Exhibit A, Carmen Márquez Sw. St, at p. 6.

70. Ms. Márquez formally submitted her appearance on June 10, 2008. See, Dkt in Case

No. 06-0029, Dkt Entry 660.

71. This was a major multi-defendant case. Exhibit A, C M Sw. St, at p. 6.

72. The case had previously been assigned to AUSA Ilianys Rivera, a new AUSA, who had

little prior criminal experience, having come to the office recently from a law firm where she

had done civil cases.  Exhibit A, C M Sw. St, at p. 6.

73. The case, filed in 2006, was set for trial shortly after the assignment was given to the

plaintiff.  Id.

74. The primary witness before the Grand Jury had been a cooperating witness who

allegedly was an Owner of a drug point (“Punto de Droga” - drug distribution place) at one of

the major residential housing projects in San Juan. Id.

75.  Ms. Márquez contacted the U.S. Marshal Service in order to bring this witness to the

jurisdiction and for Ms. Márquez to interview him in preparation for trial. Id.

76. In the interview, Ms. Márquez discovered that this person had provided false

testimony to the Grand Jury, a fact which made the prosecution of the case virtually impossible,

due to lack of evidence.  Id.

77. Ms. Márquez was greatly concerned about this, since she had been assigned an

extraordinarily difficult case, supposedly to “help out” a prosecutor with very little experience,

and that the evidence was tainted. Exhibit A, CM Sw.St., at pp. 6-7.
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78. Upon discovering this, Carmen Márquez notified the court that she would be

presenting a superseding indictment with additional evidence. Id., page 7. The court postponed

the impending trial date. Id.

79. For more than a year, Ms. Márquez’s work on this case was spent on coordination

of the re- investigation of the entire case, identifying and preparing witnesses (since there were

none who could offer admissible trial evidence), presenting a superseding indictment to the

Grand Jury, and preparing the case for trial. Id., page 7.

80. It is a reasonable inference that the assignment was made in order to set Ms.

Márquez up for failure.  This was the impression that Ms. Márquez had upon being assigned

the case, then set for trial, with a principle witness who was to offer perjured testimony, and

previously assigned to a less experienced attorney with no criminal trial experience.

81. The Nemesio Canales case went to trial in the spring of 2010 and lasted

approximately  two months,  resulting in a conviction for four of the “leaders,” who were

sentenced to lengthy prison terms.  Id.

82. AUSA Ilianys Rivera was very appreciative of the plaintiff and her work on the case. 

In an email written by Ms. Rivera on April 15, 2010 about another matter (the “Loiza” case,

discussed below), this new AUSA took note of the “outstanding an extraordinary work

accomplished by Carmen as co-counsel, to organize and secure extensive documentary evidence

and reliable CW’s, interview more than a hundred witness [sic], and supersede an indictment

based, in part, on perjured evidence ....”  Exhibit M, email from Ilianys Rivera to Warren

Vázquez, copied to U.S. Attorney Rodríguez, FAUSA María Domínguez, April 14, 2010. 

83. On June 11, 2010, Warren Vázquez sent an email to the office, congratulating Ms.

Márquez and Ms. Rivera “for their excellent work in the re-investigation, trial preparation and
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trial prosecution of the Canales Drug Trafficking Gang,” making reference to the “almost two

(2) months of trial preceded by a grueling three year process of re-investigation and trial

preparation.” See, Exhibit N, email from Warren Vázquez, June 22, 2010. 

84. Ms. Márquez and Ms. Rivera earned a Director’s Award for their “Superior

Performance as an Assistant United States Attorney, traveling to Washington to receive the

award.  See, Exhibit O, Director’s Award, 2011; See, also Exh. 1, CM Sw.St, page 51.

The “Loiza” investigation which Management tries to take away from plaintiff

85. In approximately June of 2008, Ms. Márquez met with an agent of the DEA to

discuss a matter which he was investigating in the town of Loiza. Exhibit A, CM Sw. St, p. 7.

86. She was informed that other prosecutors, including the head of the Strike Force, had

demonstrated no interest in the case. Id.

87. Ms. Márquez, however, thought that the matter was worth proceeding.  She

requested and obtained permission to open up an investigation. Id. This meant that she had

to start from ZERO.  There was not even a cooperating witness at that time. Id.

88. Ilianys Rivera, who by that time was already working with AUSA Márquez on the

Nemesio Canales case, joined the effort. Id, p. 8.  She stated that having worked with Carmen

Márquez on the Nemesio Canales case, she “felt that working Loiza ... with her was the right

thing to do.” Exhibit M, email from Ilianys Rivera to management dated April 14, 2010.

89. After about a year of intense work, the case was ready for opening a Grand Jury

Investigation by June of 2009. Exhibit A, CM Sw.St, p. 8.

90. It was not until early 2010 that Ms. Márquez and Ms. Rivera, against very tough

odds, were able to secure the cooperation of a CW. Id.

91. Surprisingly, in April of 2010, just when Ms. Márquez and Ms. Rivera were about to
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start trial in the above-referenced “Canales” case, they were informed that the office had

decided to reassign the Loiza case to the Strike Force (whose Chief had previously indicated

that he had no interest in the case).  Exhibit A, CM Sw. St, at p. 8.

92. Ms. Márquez was stunned by this decision, made without consulting her or Ms.

Rivera, and since she and Ms. Rivera had been the ones to take a very difficult investigation

regarding a case which no one had wanted in the office. Id.

93. In an email sent to management after 9PM on April 14, 2010, Ms. Rivera objected

to the reassignment.  She stated inter alia that Carmen Márquez had spent many hours

“sorting through the intelligence evidence ... and securing an excellent CW, that helped us

identify several [Drug Trafficking Organizations] ... and the hierarchy of  individuals associated

with each one.  In addition, Carmen indicted recently one of the main leaders.... [She] met with

the case agent and helped him organize a power point presentaion for the GJ....” Exhibit M,

Email from Ilianys Rivera to Management, April 14, 2010.

94. She also noted that “Carmen knows the case and [that she and Carmen] were

working diligently to secure a solid indictment. Id.  The case was “a very important decision in

a very important case .... [W]ith all the work already accomplished it is hard to comprehend

how a new AUSA with absolutely no knowledge about the investigation will somehow more

efficiently and expeditiously secure the end goal: a solid indictment.” Id (emphasis supplied). 

95. It is a reasonable inference that Management’s decision to take the Loiza case away

from Ms. Márquez and Ms. Rivera was not based on legitimate reasons. Plaintiff understood

that this was yet another action taken to do her harm and pressure her, at a time when she was

about to begin a difficult and complex trial.  This was a case which was coming to fruition due

largely to Ms. Márquez’s efforts, in order for other people in the office, who had not raised
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issues relating to discrimination and retaliation, to get the credit for her work.

96. After protests were lodged by both Ms. Márquez and Ms. Rivera, the decision to take

the Loiza case away from these two AUSA’s was reversed.  Exh. 1, CM Sw.St., at p. 8.

97. In October, 2010, a federal grand jury indicted seventy five (75) defendants, based

on the work performed by the investigative agencies and AUSA’s Rivera and Márquez.  See,

Exhibit P, Press Release Issued on October 19, 2010; See, also, Exhibit A, CM Sw. St, at p.8.

The Llorens Torres Case - another attempt to undermine Ms. Márquez’s
accomplishments

98. A similar issue arose with respect to Management’s reassignment of  another high

profile case, known as Llorens Torres (for a local residential housing project), on which Ms.

Rivera and Ms. Márquez were working.  See, Exh, A, CM Sw.St, at p. 8. Once again, Ms.

Márquez had to lodge a protest in order to be able to continue working on a case to which she

had dedicated months of work, and to receive proper credit for her work. Id.

99. During the years when the Nemesio Canales case, the Loiza case and the Llorens

Torres case were pending, Ms. Márquez was under extraordinary stress, not only related to the

investigation of complex cases involving violent offenders, but also due to Management

decisions which adversely affected her work conditions and which were reversed only after Ms.

Márquez had to invest considerable energy into assuring that her rights were protected. Id.

Ms. Márquez health needs and parental responsibilities

100. By mid-2012, Ms. Márquez was a single mother, with sole responsibility for two

young children. Exh, A, CM Sw.St., at p. 10.

101. Beginning in early 2012 and to the present day, Ms. Márquez has had a number of

serious medical conditions, and several surgeries, as well as several rounds of chemotherapy.
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Her conditions have a stress-related component. Exh, A, CM Sw.St., at pp. 9-10

•  Shoulder impingement syndrome, a painful condition which caused significant loss of

movement of her right arm, first diagnosed in about March of 2012, a condition for

which she underwent surgery shortly thereafter; 

•  Ovarian Cancer, diagnosed in approximately August, 2012 upon the removal of her

right ovary;

• A second diagnosis of life-threatening Uterine Cancer (unrelated to her earlier cancer

diagnosis), detected during a surgical procedure in November of 2012, which involved

the removal of several major organs;

• Chemotherapy treatments from through the first half of 2013; 

• A post-operative hernia diagnosed in late 2013, for which she had surgery in

approximately February, 2014;

•  A car accident in August of 2014, in which Ms. Márquez’s automobile was rammed by

a car driven by another federal employee, and as a result of which she suffered  severe

neck and back sprains, with ongoing adverse effects thereafter. Exh. A, at page 10.

102.  Ms. Márquez’s physicians have informed her that stress on the job contributes to

the medical conditions she suffers and should be avoided as much as possible. Id.

103. Ms. Márquez fully informed Management of her medical conditions, the extreme

pain she was suffering and her need to minimize stress. Id.

104. Despite these major health issues, Ms. Márquez continued to work at the office,

under extremely strenuous conditions caused by management. Exh, A, CM Sw.St., at p. 10.

105. Even though Ms. Márquez underwent three major surgeries during the year 2012,

she continued to work even from the hospital, taking calls from defense attorneys while
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hospitalized.  See, Exhibit Q, Excerpts from the deposition of Carmen Márquez, at p. 171. This

was at a time when she was formally on sick leave. 

106. During this same period of intense medical treatment, and to this day, Ms.

Márquez had sole responsibility for two pre-teen aged children. See, discussion above.

Ms. Márquez’s 2012 evaluation - the productivity element

107. In mid-March 2013, Ms. Márquez’s supervisor, AUSA Warren Vázquez, conducted

evaluations for the Violent Crimes Unit for work performed during 2012.  D’s SofF, Fact

Number 50, Dkt No. 93, at p. 14. 

108. Mr. Vázquez initially gave Ms. Márquez only a “Successful” grade on the

“productivity” element of the Evaluation.  Id. 

109. Successful is  one of three Evaluation Grades -- “Outstanding,” “Successful” and

“Unacceptable.” Exh Q, Excerpts from Depo of Carmen (“Pura”) López, (“PL Depo”) at p. 20. 

110. The grades on one’s evaluations have an impact on salary determinations.  If one

receives a “Successful,” as opposed to an “Outstanding,” the range of possible increases in

salary would be lower than that afforded to a similarly situated person who receives an

“outstanding.”  Exhibit Q, PL Depo, at p. 20.

111. Ms. Márquez felt that she deserved a higher rating, particularly in light of her work

that year, in negotiating pleas for all of the (some 75) Loiza defendants, despite having three

major surgeries during the calendar year 2012.  D’sSofF Number 50, Dkt 93, p. 14 (which

mistakenly refers to the “Lloréns Torres defendants); See, also discussion above.

112. Ms. Márquez talked to Mr. Vázquez and said the following:

“Listen .... I am exhausted.  I am really tired.  I have been going through
a lot of surgeries.  I have the kids.  I am going to start chemo.  You know that I
have been working even from the hospital, with the defense attorneys trying to
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find settlements for these cases [which included murderers]. .... You know
everything I have done, and you are lowering my productivity.  This is nuts.  Do
I have to sit down and write more memos.  I mean, what are we going to do?” 
Exhibit R, Excerpts from the Deposition of Carmen Márquez, (“CM depo”) pp.
172-173.  Do I have to fight this too? ... Does that make any sense, Mr. Vázquez?
Id, p. 173.

113. When she was making this plea to Mr. Vázquez, Ms. Márquez explained that she

was referring to other situations, in which she would receive an adverse action (“every time

they do something to me”), she would have to “send an email... [having] to document

everything, ... [having] to argue. And then they review it and they put in back (i.e. change the

decision).”Exhibit R, CM Depo, p. 173.

114. Mr. Vázquez, who was about to retire, agreed to revisit the issue.  Exh. R, CM

Depo, p. 173.   Acknowledging that Ms. Márquez had done an excellent job, he eventually8

changed the rating on the “productivity” element. Id., p. 172.  He has stated that he “thought

about [it]” and that “the correct thing to do [was] to give [her an] outstanding productivity

[rating], because [she] deserved it.” D’s SofF, Fact 50, Dkt. 93, p. 14 (mid-paragraph).

 Francisco Reyes Caparrós and his EEO process

115. After Carmen Márquez returned to the office, having won a jury trial and having

been reinstated by order of Judge McAuliffe, she was well-known in the office for having  

expertise in EEO matters.  Exh, A, CM Sw.St, at p. 10. 

116. Over the years since her reinstatement, Ms. Márquez has been approached by

several employees who had EEO concerns and wanted to know how to proceed.  This

included former AUSA Agnes Cordero, former AUSA Dina Ávila, former Appellate Chief 

Nelson Pérez, and former Human Resources Specialist Juan De Angel. Exh, A, CM Sw.St,

See, D’s SofF Number 53, Dkt 93, at p. 15.8
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p. 10-11.  

117. One AUSA went to Ms. Márquez’s office to complain about her then supervisor,

AUSA José Capó Iriarte, stating that he was discriminating against her and calling her

diminutive names to harass her. See, Exhibit R, CM Depo, at p. 71.  

118. Ms. Márquez understood that the former AUSA in question went to consult with

her because [ Márquez] is “the only person in the office that has survived retaliation in

connection to EEO. ... And so, when people are facing this type of treatment, they end up in

my office.” Id, p. 72.

119. Ms. Márquez would listen to the concerns of these other employees and typically

would inform the employee about the EEO process and how to file a complaint.  She would

also inform these other employees about the internet site where relevant forms could be

found. Exh, A, CM Sw.St, at p. 11.

120. She would tell these other employees that “if you believe that the treatment .... is

discriminatory, because you are female or whatever, .... or if you believe that’s illegal treatment

and you feel harassed, you need to contact EEO... There is a phone.  There is a poster.  Contact

them and decide what to do.”Exh. R, CM Depo, p. 72.

121. Among those who sought out Ms. Márquez’s counsel was Francisco Reyes

Caparrós, (“Mr. Reyes” or “Francisco Reyes”), who served as an Intelligence Specialist at the

U.S. Attorney’s Office from 2009 until February of 2015. See, Memorandum Order on Post-

Trial denying DoJ’s Motion for New Trial or Judgment as a Matter of Law, Dkt No. 245 in

Case Number 15-2229 JL (presided over by Judge Laplante of New Hampshire), at p. 1. 

122. In late 2013, Ms. Márquez was near the bank of elevators on the floor where her

office was located, when Mr. Reyes approached her and asked her to give him some advice
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about a number of Management actions which he understood constituted retaliation for his

prior cooperation with another AUSA who he later found out had an EEO matter with the

office.  Exh, A, CM Sw.St, at p. 11.

123. Ms. Márquez then noticed that the new Deputy Chief of Violent Crimes, her

supervisor, José Capó Iriarte (“AUSA Capó” or “Mr. Capó”),  was in the area, observing her9

and Mr. Reyes and may have been able to hear what they were discussing.  Exh, A, CM Sw.St,

at p. 11; She invited Mr. Reyes to her office where they discussed his EEO-related concerns.

124. According to Ms. Márquez, the office “is a fishbowl.  Everyone knows what people

are doing.  And people are always paying attention.” Exh. R, CM Depo, p. 72.

125. Mr. Reyes filed the first of two administrative EEO against the DOJ on November

29, 2013. See, Memorandum Order on Post-Trial denying DoJ’s Motion for New Trial or

Judgment as a Matter of Law, Dkt No. 245 in Case Number 15-2229 JL, at p. 12.  Mr. Capó

was named as one of the discriminators in that complaint. Exh. A, CM Sw.St, p. 11.

126. Some time thereafter, Francisco Reyes asked Ms. Márquez if she would be willing

to be a witness in his EEO matter.  She stated that she would. Id.

127. As will be seen in more detail below, in July of 2014, Ms. Márquez ran into Wallace

Bustelo, a former Special Assistant U.S. Attorney (SAUSA).  Mr. Bustelo asked her if she was

going to be a witness in the Francisco Reyes Caparrós case, and she indicated that she would

be. Exh, A, CM Sw.St, at p. 12.

128. In September of 2015, Francisco Reyes Caparrós presented a lawsuit in the U.S.

 In March, 2013, Mr. Capó was appointed by the U.S. Attorney to replace Warren Vázquez as 9

Deputy Chief of Violent Crimes, See,  D’s SofF Number 53, Dkt 93, at p. 15.   He was subsequently
promoted by Ms. Rodríguez to Chief of the Criminal Division of the U.S. Attorneys Office.  He is widely
seen as one of Ms. Rodríguez’s loyalists in the office.
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District Court for the Court of Puerto Rico, Reyes Caparrós v. Lynch, Civil No. 15-2229 (JNL),

alleging retaliation and constructive discharge. The case was assigned to Judge Joseph

Laplante of the District of New Hampshire. See, Civil No. 15-2229 JNL.

129. In May, 2018, following a three-week trial, a Jury found “by a preponderance of

evidence, that [Mr. Reyes Caparrós’s] supervisors at the United States Attorney’s Office

retaliated against him for engaging in protected [EEO] activity” and awarded Mr. Reyes

Caparrós $300,000.00 in damages.  Id., p. 2; See,  Jury Verdict at Dkt No. 222 in Case

Number 15-2229 JL.  10

130. Judge Laplante later denied the Motion for New Trial or Judgment as a Matter of

Law. Id., Dkt 245.  In his Order denying post-trial relief, Judge Laplante observed that the

Management team at the United States Attorneys office was made up of U.S. Attorney Rosa

Emilia Rodríguez, FAUSA  María Domínguez and AUSA Jacqueline Novas, who served as

Special Counsel to U.S. Attorney Rodríguez. Dkt 245 in Case 15-02229 JL, at p. 6.  

131. The then Chief of the Criminal Division, AUSA José Capó, testified at the Reyes

trial, as did Rosa Emilia Rodríguez, María Domínguez and Jacqueline Novas. Id.

 Plaintiff recognizes that the rulings in Case No. 15-229JL does not constitute collateral10

estoppel at this juncture, in the absence of a final and binding judgment at this time.  However, she notes
that the facts – the jury verdict for Mr. Reyes Caparrós on the retaliation claim, as well as the denial of
the post-trial motion are litigation facts which are not in dispute.  It is important to note that Judge
Laplante understood the “executive management for the U.S. Attorneys Office” to be the same persons as
those Ms. Márquez has identified in the instant case. 

Should there be such a final and binding judgment in Mr. Reyes’s case,  the DOJ would be "foreclose[d]
from litigating  an issue the defendant has previously litigated unsuccessfully in an action with another
party,” with the preclusion applying not only to “ultimate issues, [but also] to necessary intermediate
findings can now be used to preclude relitigation." Rodríguez-García v. Miranda-Marin, 610 F.3d 756,
771 (1  Cir. 2010), citing  Biggins v. Hazen Paper Co., 111 F.3d 205, 210 (1st Cir. 1997) andst

Restatement (Second) of Judgments § 27, cmt. j (1982).
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 Teleworking and sick leave - early 2014

132.  The DOJ has a Telework policy pursuant to which an employee with medical needs

can work from home, complying with his/her obligations in a manner consistent with the goal

of a full recovery. See, D’s SofF, at paragraph 47, Dkt 93.        

133. During Ms. Márquez’s absence for the three major surgeries she had during 2012

and her chemotherapy thereafter, management in the office did not offer her the option of

teleworking. Exh, A, CM Sw.St., at p. 12.

134. This was despite the fact that Ms. Márquez was in frequent communication with

the Human Resources contact for the office, Carmen (“Pura”) López, regarding her need for

sick leave and the possibility of receiving donations of leave from other employees.  Id.

135. When Ms. Márquez finally found out about the Teleworking option, it was after she

had already exhausted all of her leave time. Exhibit 1, CM  Sw. St, at p. 12.

136. On February 18, 2014, Ms. Márquez was scheduled to undergo another surgery, 

this time to correct a post-operative hernia. Id.

137. She asked the office to use up what little sick leave she had left, in order to cover

her recovery for the remainder of that week, until Friday February 21, 2014. D’s SofF Number

65, Dkt 93, p. 18; See, also, Exh A, CM Sw.St, page 12/

138. At that time, she expected to be back in the office by March 10, 2014. Id.; See, also,

Exhibit S, email from Márquez to Capó dated March 12, 2010.

139. In order to cover the time she then expected to be out of the office, Ms. Márquez

requested and obtained a Telework Agreement to work from home while recuperating after

Friday, February 21, 2014. Id.

140.  On February 11, 2014, a week before her scheduled surgery, Ms. Márquez sent an
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email to her supervisor, AUSA Capó, to which she attached her calendar for the period of

February 18 to March 10 , 2014, in order to assure that her cases would be covered during herth

absence. See, D’s SofF 63, Dkt 93, p. 18.

141. Ms. Márquez had been on duty shortly before she had the surgery, which meant

that she had been assigned new cases which had come in shortly before her anticipated leave

for medical reasons. Exh, A, CM Sw. St., p. 12.

142. Before leaving for her surgery, Ms. Márquez asked her supervisor, José Capó, to

reassign the cases which had just been opened while she was on duty. She did this in order to 

assure coverage of her cases during her absence. See, CM Sw. St, p. 12; See, also, Exhibit S,

March 12 email from Márquez to Capó; See, also, D’s SofF, Number 72, Dkt 93, p. 20.

143. For a period of an entire month. Mr. Capó refused to reassign any of her cases, or

to assign other AUSA’s to monitor them.  See, D’s SofF No. 64, Dkt 93, at p. 18; See also D’s

SofF Number 73 (establishing that Mr. Capó first reassigned her cases on March 17, 2019.)

144. The surgery turned out to be more complicated than expected, and her recovery

time was extended until at least March 30 . Exhibit 1, CM Sw.St., p. 12; See ,also Exhibit S,th

March 12, 2014 email from Márquez to Capó.

145. Ms. Márquez then requested additional time to complete work at home, pursuant

to a new Telework Agreement.  The office granted her request.  Exh, A, CM Sw.St., p. 13.

146. Although she was still in considerable pain, Ms. Márquez continued to work from

home, since she had no additional sick leave, and as a single mother, could not afford to be

without an income. Id.

147. In an email which Ms. Márquez sent to Mr. Capó on March 12, 2014, she expressed

concern about the new cases which she had been assigned as the duty officer right before her
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initial sick leave request had been made.  She indicated that she was “worried about the

developments of the cases” and noted that it was not sufficient to rely on her assistant, Alexis,

who was not an attorney and not an AUSA.  See, Exhibit S, March 12, 2014 email from

Márquez to Capó; See, also D’s SofF, Fact No. 72, Dkt No. 93.

148. She also  told Mr. Capó that she was going to see her physician on March 21  andst

hoped to be able to return to the office before March 30 .  Exh. S, March 12, 2014 email fromth

Márquez to Capó.

149. It was not until March 17, 2014 (a month after the original request) that Mr. Capó

first began assigning co-counsels for the new cases which Ms. Márquez had been given right

before her initial sick leave in mid-February, 2014.  See, Exh, A, CM Sw.St, at p. OJO; See, also

D’s SofF Number 73.

150. On March 21, 2014, when Ms. Márquez met with her physician, she was told that

she needed additional recovery time, meaning that she had to request additional time

teleworking. Exh, A, CM Sw. St, at p. 13.

151. For the entire period of her Teleworking agreement, Ms. Márquez was assigned to

work on Appeals, under the direct supervision of the long-term Chief of the Appellate Division,

Nelson Pérez.   Chief Pérez assigned Ms. Márquez several appeals during that period. Id.

152. By March 12 , 2014, Ms. Márquez had already written drafts of two appeal briefs,th

United States v. Figueroa- Cruz, 13-1526 and United States v. Santiago Burgos, 13-2457, and

was in the process of integrating comments made by the Chief of Appeals, AUSA Nelson Pérez

Exh. S, March 12  email from Márquez to Capó.th

Ms. Márquez returns to work and is hit with an “audit” and a lower evaluation

153.  Ms. Márquez returned to work on April 1, 2014.  Exh, A, CM Sw. St, at p. 13.
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154. Within a few days, she was hit with two difficult situations: (1) Being told that Mr.

Capó had certified as “sick leave” some of the time she had been teleworking, causing an

“audit” against her for taking leave with a negative balance; and (2) a lower evaluation by Mr.

Capó on the Productivity Element. See, discussion infra.

155. On April 10, 2014 Ms. Márquez was informed by Budget Officer Damaris Morales

that the “audit was now complete” and that there was a “discrepancy” with respect to her  leave

Ms. Morales stated that Ms. Márquez’s annual leave would have to be “readjusted”to cover the

purported “deficit” for extra hours claimed for sick leave.  See, Exh, A, CM Sw.St, at p. 13.11

156. Ms. Márquez had no idea what Ms. Morales was referring to when she mentioned

the “audit.” Id. She asked Ms. Morales, “what are you talking about?  I mean, like I don’t

understand.  I only used one week of sick leave.  How can you say that I used more than I

had?” See, Exhibit T, Excerpts from Carmen Márquez testimony before the EEO Investigator

in Case No. 2014-00914 (“CM Test- EEO 2014"), at p. 37.

157. Ms. Morales said “Well, we put you on sick leave that week.”  Id.

158. Ms. Márquez later found out that it was Mr. Capó who certified that Ms. Márquez

was on (unaccrued) sick leave, this at a time when he plainly knew that she was teleworking.

See, Discussion above; See, also, Exh, A, CM Sw.St, at p. 13; See, also D’s SofF No. 69.  

159. This meant that she would have been without income for a period of time. CM Sw.

St, at p. 13.

160. It also turned out that on March 12, 2014, during the time when Ms. Márquez was

The email exchange (included at 0611 of the EEO Investigation) is in the Spanish11

language and for that reason is not included as an Exhibit hereto.  The pertinent parts are
translated above.
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teleworking, AUSA Capó had written to the Chief of Appeals, Nelson Pérez, questioning the

fact that Chief Pérez- had verbally certified Ms. Márquez’s work, saying she had worked forty

(40) hours on the appeals he was assigning her.  See, D’s SofF Numbers 74-75, Dkt 93, p. 22. 

161. Mr. Pérez responded by observing, inter alia, that Ms. Márquez was working

“under excruciating pain, due to a serious medical condition.” He went on to state that “I must

say, however, that working on two appeals justifies the 40 hours of work.  I must also mention

that AUSA Márquez informed me that she was trying to manage from a distance the cases that

you had assigned to her.” Id, Number 74, Dkt 93, p. 22.

162. The second major problem Ms. Márquez encountered upon her return to work was

when, on April 2, 2014, Mr. Capó handed her the 2013 evaluation.  See, D’s SofF Number 77,

Dkt 93, p. 23.  Mr. Capó gave Ms. Márquez the middle grade of “Successful” in the Productivity

element of the Evaluation, which was down from the “Outstanding” she had received the prior

year. See, D’s SofF Number 77, Dkt 93, p. 23; See, also CM Sw.St., p. 14.

163. Mr. Capó told Ms. Márquez that she was an excellent prosecutor, but that during

2013 she “could have done more.” See, Exhibit U, April 2, 2014 email from Márquez to Ruiz,

with copy to U.S. Attorney Rosa Emilia Rodríguez and FAUSA María Domínguez.

164. Ms. Márquez questioned the lower rating, noting that she had been working

through significant medical treatments and operations.  She concluded by affirming her belief

that these actions were retaliatory for her prior EEO activity and her view that these actions

“had to be known by all upper management.” D’s SofF Number 80, p. 25. 

165.On April 2, 2014, Ms. Márquez requested reconsideration of the evaluation, by

directing an extensive email to Chief of Criminal, José Ruiz, on April 2, 2014, providing a

number of reasons why she believed that the evaluation on the productivity element was
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unfair. She took note of the following: that Warren Vázquez, and not Mr. Capó  had been her

supervisor for the first three months of 2013; that she had more than 200 defendants in her

inventory; that she had been in chemotherapy for the first five months of the year, with her

recovery really just beginning at the end of June of 2013; and that she had handled the multi-

defendant Lloréns Torres case, achieving pleas from every one of the defendants.  In her email

to Mr. Ruiz, she also stated that he had named her as the Coordinator of Environmental Cases 

and that in that role, she had handled a multi-defendant investigation which resulted in

several indictments, and the investigation of another major environmental case which was

very  high-profile in Puerto Rico.   Exhibit U, April 2, 2014 email from Márquez to Ruiz,12

copied to Rosa Emilia Rodríguez and María Domínguez, at pages 1-2.

166.  She also noted that on November 3 , she was on trial in a very contentious matter,rd

accompanying a SAUSA, Normary Figueroa who had never before been on trial, for which she

was commended by María Domínguez, who told her the Chief Judge of the district had told

FAUSA Domínguez about the excellent job Ms. Márquez had done on that trial. See, Exhibit

U, April 2, 2014 email from Márquez to Ruiz, with copy to U.S. Attorney Rosa Emilia

Rodríguez and FAUSA María Domínguez, at p. 2.

167. In her request for review, Ms. Márquez also stated that she was beginning to “see

an unnerving patter of disparate treatment and retaliation” on the part of Mr. Capó, as

evidenced by Mr. Capó’s lengthy delay in assigning co-counsel for her cases during her absence

from the office, all of which was creating “unnecessary stress that without a doubt is making

my recovery much more difficult.” See, Exhibit U, April 2, 2014 email from Márquez to Ruiz,

 As the Coordinator of Environmental Crimes, Ms. Márquez reported directly to Chief José12

Ruiz and not to Mr. Capó. See, Exh, A, CM Sw.St, at p. 14.
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with copy to U.S. Attorney Rosa Emilia Rodríguez and FAUSA María Domínguez, at pp. 2-3.

168. By this time, it was just a few months after Mr. Capó had seen Francisco Reyes

conversing with Ms. Márquez about his EEO concerns. See discussion above.

169. María Domínguez wrote a lengthy response to Ms. Márquez’s email, which the

DOJ discusses at length at Number 86, p. 26 of Dkt 93.

170. FAUSA Domínguez also told Ms. Márquez that if she felt she was the victim of

disparate treatment or retaliation, she should contact an EEO counselor. See, D’s SofF,

Number 86, Dkt No. 93,  p. 26.  

171. Ms. Márquez responded the next day, making reference to several matters,

including the fact that she “devote[s] a lot of effort to be productive and efficient because I

know that I am rendering a public service to my community and the end results of my efforts

will have a positive effect in the island.... This conviction is what gives me the peace and

strength to keep working and to deal with all these continuous, unpleasant and unnecesary

peripheral matters.” Exhibit V, April 10, 2014 email from Márquez to Domínguez, with copy

to the U.S. Attorney, Criminal Chief Ruiz and Pura López of Human Resources.

172. In its SofF at paragraph 87 of Dkt 93, the DOJ limits its discussion of Ms.

Márquez’s April 10  email to her response that she was “very familiar with the EEO Process,th

since [she] had to devote years of [her] life to make sure that it was enforced here.  Needless

to say, both I and my attorney know the EEO address and how to proceed.” Dkt 93, p. 27.  As

seen above, the April 10  email contains a lot more than this short rendition.th

173. On July 9, 2014, Mr. Francisco Reyes Caparrós provided sworn testimony before

the EEO investigator with the Executive Office for the U.S. Attorney’s Office Tsedey Behanu,

in his case (No. 2014-00043), in which the accepted issue for investigation was that
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“management officials of the United States Attorney’s Office for the District of Puerto Rico

discriminated against him for engaging in protected EEO Activity when hey suspended him

on or about April 10, 2014 (at the exact same time when the issue of Ms. Márquez’s requested

review her evaluation was being discussed) by the very same management team. See, Exhibit

W, Excerpts from Francisco Reyes’s Testimony in EEO case 14-00043.13

174.  According to Mr. Reyes, the Intelligence Specialist, there was a time when he was

“invited to the supervisor’s meeting and the supervisor’s meetings, I heard how they retaliate

against everyone.  I know how they think and I know what they do when they want to retaliate

because I have seen it before and heard it before. .... When Rosa Emilia is in a management

meeting and she provides guidance on how to retaliate on people.   Exhibit W, Excerpts from

Francisco Reyes’s Testimony in EEO No. 14-00043, (“Fco Reyes EEO testimony), pp. 17-18. 

175. Mr. Reyes, who sat in on those meetings from 2009 to 2012, stated that this was

“a pattern that they do.” Id, p. 53.  He explained, “I have seen it personally.  This is not

hearsay.  I sat on those meetings and I heard the orders that were being given by Rosa Emilia

how to follow employees, how to make sure the retaliation was not see, so I knew every step

of what was going to happen to me.” Id, p. 18. 

176. Mr. Reyes provided specific examples of how management “retaliated against

people.” Id, p. 52.  He talked about instructions from the U.S. Attorney to AUSA José Capó to

follow a particular AUSA, Idalia Mestey, but to “make sure she did not realize she was being

followed .... and then if she was seen with ... [AUSA] Agnes Cordero, one of my witnesses,

Unfortunately, the court reporter in that case incorrectly styled it as a “deposition” in a civil13

case before the U.S. District Court for the District of Puerto Rico.  Exhibit W, at p. 1.  On p. 5 of Exhibit
W, it is made clear that the testimony was given in the context of an EEO complaint being investigated
by the Executive Office of the U.S. Attorneys. 
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because Agnes Cordero had prior complaints as well ....”  Id.

177. Mr. Reyes went on to provide another example: Upper management would “ask

[for] the parking access card for Carmen Márquez, Idalia Mestey, Michael Bagge... AUSA’s to

check their time and attendance when the specific regulations states that it is not allowed to

be used for time and attendance purposes.” Exh. W, Fco Reyes EEO Testimony, p. 52.  “They

check your cards, they check your time and attendance.  They send people to follow you to

make sure you are in the office alone because if you are seen with someone else that is on the

list that they have of people that have filed complaints, .... they treat you as crazy.” Id, p. 54.

178. After Ms. Márquez challenged Mr. Capó’s evaluation on the Productivity Element,

through the email request for Reconsideration discussed above, José Ruiz upheld the original

evaluation.  To explain his decision, he gave her a seven-page letter which did mathematical

comparisons between her work and that of three unidentified AUSA’s, none of whom had

worked through chemotherapy and three operations during the year.  See, D’s SofF, Number

94, at p. 29 of Dkt Number 93.14

179. Ms. Márquez responded in an email she sent to FAUSA María Domínguez on May

16, 2014.  She stated inter alia that Mr. Ruiz was “comparing oranges with apples,” that he was

using criteria (which do not appear in any DOJ manual), and that he had committed serious

errors in his listing of her cases and her case load, failing to take into account complex cases

which were started before that year but which required considerable attention.   She also

 During the entire first half of 2013, Ms. Márquez was undergoing chemotherapy  for her14

cancer, particularly the ovarian cancer, which was described to her by a physician at MD Anderson in
Texas as particularly aggressive.  See, discussion above.  The chemotherapy took place on Fridays,
meaning that Ms. Márquez was absent from the office on Fridays, and occasionally on Mondays,
depending how she felt. Exh. A. CM Sw.St. at 14.
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indicated that Mr. Ruiz had given what she felt was a “highly improper and negative

connotation to the fact that [she] was absent from the office for a considerable amount of

time.”  To evidence her true “productivity,” she attached the “Alcatraz” Program list to her

email.  See. Exhibit X, May 16, 2014 email from Márquez to Domínguez, with copy to the U.S.

Attorney and Pura López, from Human Resources. 

180. Management did not change the evaluation. Exh, A, CM Sw.St, at p. 14.  Instead,

it used a unique formula, used only for the plaintiff, which formula does not appear in DOJ

policies, and which purported to show that Ms. Márquez was not “productive.” Id.

The Admonishment letter

181. The issue of the admonishment letter, which is discussed at length at paragraphs

97 to 108 of defendants Statement of Facts, at pages 30 to 34.  The background of this

complicated matter is discussed below.

182. In July of 2014, Francisco Reyes called Carmen Márquez and asked her if she could

be a witness in connection with his EEO Complaint. She said that he could include her given

that she, herself, had been a victim of retaliation (including that determined by a federal court

jury) and also, because one of the reasons offered by Management to justify his suspension in

April of that year involved his conduct with regard to a trial in which he helped her, but no one

had called her to ask for her version of the events in which she was directly involved.   She told

Mr. Reyes that the reason was “false” and to “include [her] because she “will clarify that.” See,

Exhibit T, Excerpts from Carmen Márquez testimony before the EEO Investigator, Case No.

2014-00914, pages 91-92.

183. During that same period, Intelligence Specialist Francisco Reyes had consulted

with Ms. Márquez with respect to a possible referral to the Office of Inspector General (OIG)
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and/or to the Special Counsel regarding the possible ethical violations related to an apartment

which had been used by the office during a high-profile trial in 2009 against the then

Governor.  Mr. Reyes believed that the apartment had been rented from a prominent defense

attorney who also had a contract in the office, and was concerned about the legality and ethical

implications of this situation.  Exh, A, CM Sw.St, at p. 15.

184. Ms. Márquez responded by saying that these were serious allegations, for which

he should be certain he had evidence as well as clarity as to who the defense attorney was. Exh,

A, CM Sw.St, at p. 15.

185. Shortly thereafter, on July 14, 2014, Ms. Márquez ran into Mr. Wallace Bustelo

(the former SAUSA mentioned above in paragraph 127) who, according to Francisco Reyes,

had provided the information mentioned above with respect to the apartment and had also

stated that it was used for improper trysts in the office. Exh, A, CM Sw.St, at p. 15; See, also

Exhibit Y, Excerpts from the Deposition of Wallace Bustelo (“WB Depo”), at p. 52.

186. According to Mr. Bustelo, he asked Ms. Márquez “Are you helping Francisco?”

According to Mr. Bustelo, she said yes, that she and AUSA Pérez were “helping him, but don’t

tell anyone.” Exhibit Y,“WB Depo”, at p. 58.

187. Mr. Bustelo did not consider the conversation with Márquez to be anything of

particular importance, or particularly relevant or significant. Exhibit Y, WB Depo, p. 50; p. 52.

188. During the conversation, Carmen Márquez made no mention of either AUSA

Jennifer Hernández or AUSA José Capó. Exh, A, CM Sw.St., at p. 104.

189. For many years, it was an open secret that there was a romantic relationship

between AUSA Hernández (who had started in the office in 2001 on the same day as Carmen

Márquez - see Fact No. 3 above – and is now the Deputy Chief of Violent Crimes) and AUSA
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José Capó who was Ms. Márquez’s supervisor in Violent Crimes and now is the Chief of

Criminal, both of whom were married at the time to someone else.  According to Mr. Bustelo,

there was “office gossip going around... that they had a relationship ... [and] a lot of persons

commented on it... in the hallways and places around the office. ....” Exh. Y, WB Depo, p. 35.

190. On July 24, 2014, shortly after her conversation with Mr. Bustelo, Ms. Márquez

received a letter of Admonishment signed by José Ruiz, then Chief of the Criminal Division. 

See, Exhibit Z, Admonishment Letter of July 24, 2014.  Ms. Márquez was accused of  “asking

questions about the rental of an apartment for the [FAUSA] paid by United States Attorney’s

Office to a local attorney, [during] the trial of a high profile case....”  And also “suggest[ing]

that “the apartment had been inappropriately used by other AUSA’s” Id.

191. Ms. Márquez was told that “this form of gossip is unbecoming to the position of

[AUSA], .... demonstrates poor judgment, creates disruption and is damaging to the mission

of this office.”  She was also advised that AUSA’s are “expected to be team players.” Id.  

192. Although the letter was an “admonishment,” further disciplinary action was

promised if Ms. Márquez failed to behave herself in a professional manner.” Id.

193. Ms. Márquez responded to the admonishment, by writing handwritten comments

on the letter, stating inter alia that “these allegations are unfounded and false,” yet another

example of the retaliation...” and  “an attempt to intimidate and threaten me, as I have been

announced as a witness in the case of Francisco Reyes ... [in his] witness list.  The witness list

where he announced me as a witness was sent to EEO on July 11, 2014.” Id.

194. As it turned out, Mr. Bustelo mentioned the conversation he had with Ms. Márquez

to AUSA Héctor (Ramírez), with whom he spoke frequently.  Mr. Ramírez, in turn, told him

he had to talk with FAUSA María Domínguez, which he did.  This was followed by a phone call
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from the Chief of Criminal, José Ruiz. Exhibit Y, WB Depo, p. 53-54.  

195. The upper echelon of the office, FAUSA Domínguez, Chief Ruiz and Jacqueline

Novas (Special Counsel to the U.S. Attorney Rosa Emilia Rodríguez) became involved in this

matter and in drafting the admonishment letter to Carmen Márquez. See, paragraphs 97 to

104 of D’s SofF, Dkt 93, at pages 30-33. 

196. Before issuing the admonishment to Carmen Márquez, the US Attorney’s Office

had not interviewed Ms. Márquez.  Before admonishing Ms. Márquez, management had not

obtained a written version from Wallace Bustelo regarding the conversation he had with M.

Márquez. Exh, A, CM Sw.St, at p. 15; see also, D’s SofF, paragraph 109, Dkt 93, p. 34.15

The manipulation of Mr. Bustelo’s version of the events to fit the allegations in
Carmen Márquez’s Admonishment Letter

197. Mr. Bustelo first wrote up his version two weeks after Ms. Márquez was

admonished.  See, Exhibit AA, Email Exchange between Wallace Bustelo and FAUSA María

Domínguez.  In that first written version, Mr. Bustelo mentioned that Ms. Márquez had asked

about the apartment and had also stated that she was helping Mr. Reyes with his EEO

complaint.  Id.  Mr. Bustelo did not write that Ms. Márquez had asked about whether AUSA’s

Hernández and Capó had used the apartment for romantic encounters.  Id.

198. FAUSA María Domínguez, however, wanted this to be included in Mr. Bustelo’s

written version. This is clear from the email exchange between Mr. Bustelo and Ms.

Domínguez over close to a month, appended hereto as Exhibit AA:

When the U.S. Attorney, Rosa Emilia Rodríguez, was asked about employees who had received15

“admonishments” in the office, the only two other people she remembered receiving such
admonishments, beside Ms. Márquez were Francisco Reyes and Agnes Cordero. Exhibit DD, Excerpts
from Rosa Emilia Rodríguez’s Deposition, at pages 120-122. All three of the employees (Márquez,

Reyes and Cordero) had previously filed EEO complaints. 

40



• On August 8, 2014, upon Ms. Domínguez’s requests, Wallace Bustelo provided his 

first written statement in an email entitled “conversation summary”. This first

written statement included nothing about Ms. Márquez allegedly making inquiries

about whether the apartment was used for love trysts between AUSA Hernández and

Deputy Chief José Capó. Id.

• Six minutes after receiving Mr. Bustelo’s email, María Domínguez wrote back to him

with one question: “Did AUSA Márquez indicate to you that AUSA’s Capó and

Hernández had used the apartment as well?” Email from Domínguez to Bustelo,

Exhibit AA, p. 2 (4:16PM email).

• Later that day, Mr. Bustelo affirms “I don’t remember her mentioning it.” Id., p. 3

(7:40 PM on August 8, 2014).

• On August 26, 2014, Ms. Domínguez again wrote to Wallace Bustelo, this time

copying her email to Jacqueline Novas.  She stated as follows: “When we last spoke

you indicated that you did, in fact, recall Carmen Márquez also mentioning that

Capó and Jennifer allegedly used the apartment for their encounters.  It is important

that you supplement your statement to indicate this...” Exhibit AA, p. 4 (August 26

email); emphasis supplied.

• On September 2, 2014, almost a month after he wrote up his original version, Mr.

Bustelo sent Ms. Domínguez his “Conversation Summary (Amended),” in which he

stated inter alia that Carmen Márquez has “also inquired whether that was the same

apartment used by AUSA José Capó and AUSA Jennifer Hernández for personal

encounters.” Exhibit AAA, p. 5 

199. From the above, a jury would certainly be entitled to conclude that although Mr.
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Bustelo resisted at first, saying that he did not remember Ms. Márquez mention Deputy Chief

Capó and AUSA Hernández’s alleged use of the apartment, Ms. Domínguez insisted and

insisted, eventually getting him to change his written version, in his final email on the

subject sent to Ms. Domínguez and Special Counsel Jacqueline Novas on September 2, 2014,

in order to accommodate the facts Ms. Domínguez wanted to be included. 

The Mission Statement and “Gossip” - another manipulation

200. The letter of Admonishment issued to Ms. Márquez in late July stated that such

“gossip is unbecoming to [her] position” as an AUSA, and that her “conduct in disseminating

such false information ... creates disruption and is damaging to the mission of this office.”

Exhibit Z, Admonishment letter, p. 1.

201. In point of fact, the Mission Statement of the United States Attorney’s Office for

the District of Puerto Rico which was in effect at that time said absolutely nothing about

“gossip.”   It stated that employees would “maintain a courteous and professional working

environment, and “treat others with the same trust and respect that we expect for ourselves”

See, Exhibit CC, the different Mission Statements of the U.S. Attorneys Office, effective

January, 2008, November, 2009, February 2011 and July, 2015 (“Mission Statements”).

202. The United States attorney, Rosa Emilia Rodríguez, wrote the 2008 Mission

Statement with María Domínguez and Jacqueline Novas. See, Exhibit DD, Excerpts from

Deposition of Rosa Emilia Rodríguez, on January 31, 2017, (“RER Depo”), at p. 154.

203. The Statement is not reviewed by the Executive Office for U.S. Attorneys.  Rosa

Emilia Rodríguez has “the final word on [the] Mission Statement, because it is hers.”  She

wrote the Mission Statement, with the help of the FAUSA María Domínguez and Special

Counsel Jackeline Novas, to substitute one that was in effect and had been written by then
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U.S. Attorney Bert García. Exh. DD, RER Depo, p. 157. 

204. That first Mission statement of 2008 included the heading “Philosopy.”  In that

section, included the following language:

Divisiveness and lethargy adversely affect morale and will have a negative
impact on the office’s overall performance.  It is through unity, trust and
respect that we will best serve the community and achieve our goals.

Exhibit CC, Mission Statements, at p. 1.

205. This exact same language is included in that section in revisions made thereafter,

in November, 2009 and February, 2011. Id, at pages 3-4.

206. The Mission Statement was amended in June, 2015, almost a year after plaintiff

received the Admonishment Letter.  Exhibit CC, Mission Statements, at pages 5-6.  At that

time, the above language was changed to add the language below in italics and strike-outs:

Divisiveness and lethargy, often caused by malicious gossip
adversely affect [sic] morale and will have a negative impact on the office’s
overall performance.  It is through unity, trust and respect that we will
best serve the community and achieve our goals.

207. In her deposition, U.S. Attorney Rosa Emilia Rodríguez admitted that the

principle change to the earlier Mission Statement was the inclusion of the “malicious gossip”

language in 2015, after Ms. Márquez was admonished. Exh. DD, RER Depo, at p. 165-166. 

Ms. Márquez’s EEO Complaint in 2014

208.  After first contacting the EEO Staff of the Executive Office for U.S. Attorneys,

(“EEO-EOUSA”) and engaging in the “pre-complaint” process, Ms. Márquez, through

undersigned counsel filed a Formal EEO Complaint on September 15, 2014. See, Exhibit BB,

Formal EEO Complaint, September 15, 2014.

209.  In the complaint form, Ms. Márquez marked the boxes supplied by the DOJ for
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“why you believe you were discriminated against.” She marked “disability (physical),

“reprisal,”and “parental status.” Id, p. 2.  She also provided a written statement in which she

mentioned the following: 

• Her 2004 retaliation complaint “against (the former U.S. Attorney Bert García and the

then First Assistant, who is now the U.S. Attorney, Rosa Emilia Rodríguez;” 

• The fact that she prevailed since “they fabricated a case to justify [her] ilegal dismissal”

and had received compensatory damages;

• That since her reinstatement she has been subject to retaliation “but things got worse

after [she] was diagnosed with Shoulder Impingement Syndrome and later cancer;

• Her February, 2014 surgery and telework agreement;

• Deputy Chief Capó’s presenting “obstacles to the certification of my work hours and ...

without [her] knowledge certified .... sick leave ... despite the fact that [she] was

working that week as per the telework agreement.

• Capo’s lower “productivity rating for the period [she] was receiving chemotherapy and

recovering from a serious exploratory surgery”;

• Chief José Ruiz’s denial of reconsideration by referring to “formulas and factors that

were created only for me, as those formulas and considerations are not used to evaluate

other AUSA’s in the office.”

• The support Capó received from Chief Ruiz, FAUSA María Domínguez and U.S.

Attorney Rosa Emilia Rodríguez;

• The EEO complaint presented by Fransisco Reyes [who in 2018 proved his complaint

before a jury, which awarded him $300,000 in damages] and the fact that Mr. Reyes

had “opposed the discrimatory practices of upper management against me and other
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AUSA’s that had filed EEO complaints; 

• The fact that on July 11, 2014, Mr. Reyes had included her as a witness in his EEO case;

• The admonishment letter and Ms. Márquez’s comments with respect thereto;

• Her need for “protection ...as I am a wintess with favorable information for Mr. Reyes

and his EEO complaint,” stating further that “USA Rosa Rodríguez and most of her

management team are capable of anything as my own story has proven” and that on

July 24 , before she was given the Admonishment letter, Mr. Márquez had seen Rosath

Emilia Rodríguez, José Ruiz, Tim Henwood (chief of White Collar); José Capó and

Jackeline Novas” “all of [whom] are implied in the EEO Complaint of Mr. Reyes)

meeting at the office of María Dominguez).  See, Exhibit Z, final page.

210. In late October, 2014, the EEO staff notified Ms. Márquez, through counsel, that

it had accepted three issues for investigation: the charge of sick leave; 2013 productivity

rating; and the letter of admonishment. See, D’s SofF, at paragraph 125, Dkt 93, p. 38.

211. Through correspondence between plaintiff’s counsel and the EEO office, in October

and November, the EEO deemed Ms. Márquez to have amended her complaint by reference

to matters deemed “like or related” to claims already accepted.  The amended claim accepted

for investigation now included the following: “Whether management officials ... discriminated

against ... Carmen Márquez... based on reprisal (protected EEO activity) when Complainant

has allegedly received less pay than other similarly situated AUSA’s in the office.” See, D’s

SofF, at paragraphs 125-127, Dkt 93, pages 38-40.

 The Salary Issue

212. As noted above at paragraph 3, Carmen Márquez began working in the U.S.

Attorneys office on December 16, 2001, the same day when AUSA Jennifer Hernández, who
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had considerably less experience than Ms. Márquez, began as an AUSA.

213. During the year 2002, the difference between Ms. Márquez and Ms. Hernández

was reflected in their Salary and AD Ranges.  Ms. Márquez was deemed to be an AD Grade of

25 to 26 (reflecting 5-7 years of experience) and had a salary of $64,100.00. See, Exhibit 1 to

Exhibit A, CM Sw.St (table re 2002 Salaries).  See, also Exhibit EE, Excerpt from United

States Attorneys’ Procedures, re Administratively Determined (AD) Pay (“AD Pay Grade

Procedures) (explaining how AD Grades are calculated).  Ms. Hernández, for her part, had

an AD Grade of 21 to 24 and a salary of $48,600.00. Exh, A to Exhibit A, CM Sw. St and Table

attached thereto.

214.  In March of 2008, upon her reinstatement, Ms. Márquez was given the highest

pay grade in the AD system, AD-29, being credited with “9 or more full years of service.” See,

Exhibit EE, Excerpts from United States Attorneys’ Procedures, re Administratively

Determined (AD) Pay. 16

215. At that time, she was given a salary of 85,000.00 (plus COLA).  See, Exhibit FF,

Notification of Personnel Actions, re Carmen Márquez (p. 1). This salary was purportedly set

in compliance with the Order of Reinstatement issued by Judge McAuliffe and subsequent

orders discussed above (in the context of a Motion for Contempt filed by Ms. Márquez.)   See,17

D’s SofF, paragraph 11, Dkt No. 93, pages 3-4; See, also discussion above re reinstatement

 At that time, Ms. Márquez should have been credited with 12 years of professional experience,16

given that she passed the bar in 1995 and was sworn in as an attorney in early 1996. See, Exh, A, CM
Sw.St., at page 1. See, also D’s SofF, paragraph 1, at p. 2 of Dkt No. 93.

In the Defendant’s SofF, the DOJ asserted that it was Pura López who set the salary, without17

“provid[ing] Márquez with any discretionary increases ... because she believed ... that one needed a
rating ... in an annual evaluation to qualify for such increases, and Márquez had not had any evaluations
for the time she was out of the office. See, paragraph 11, at p. 12 of Dkt No. 93. 
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and post-trial orders in Case No. 05-1619.

216. Through discovery in the instant case, Ms. Márquez found out that Jennifer

Hernández’s salary in March of 2008 was $91,220.00, $6000 more than Ms. Márquez’s. See,

Exhibit FF, Notifications of Personnel Action for Carmen Márquez and Jennifer Hernández. 

217. This salary disparity continued. For example, on June 5, 2011 (before she was

named to a supervisory position in 2013) , Jennifer Hernández, with fewer years as an18

attorney, and the same number of years in the office (assuming there is compliance with Judge

McAuliffe’s orders), had a salary of $110,885.00 (plus COLA), as opposed to Carmen Márquez,

who was earning a salary of $100,852.00 (plus almost a thousand less in COLA), with a

resulting $11,000 difference between the two.  See, Exhibit FF, Notifications of Personnel

Action for Márquez and Hernández. 

218. For each pay grade, there is a “cap,” (or maximum) in terms of salary.  As the HR

Specialist Manager Carmen (“Pura”) López explains it, there is a table that establishes years

of experience .... It ranges from zero through nine.”  After that, she explains that when the

attorney has nine or more years of experience, “even though the attorney has nine years or

twenty years, they are on the same salary scale .... AD 29.” See, Exhibit Q, PL Depo, p. 17.  

219. If an AUSA is at the “cap,” the only way he or she can obtain a greater salary is by

obtaining a supervisory position. Exh. Q, PL Depo, p. 17.

220. Ms. Márquez interviewed for two Supervisory positions in 2013, for which she was

not selected. See, D’s SofF, paragraph 49, at p. 14 of Dkt No. 93. For one of those positions,

Ms. Hernández became a supervisor in May of 2013.  This was two months after her romantic18

partner, José Capó Iriarte, was named as Deputy Chief of Violent Crimes, becoming Ms. Márquez’s

supervisor. See, D’s SofF, at paragraph 52, p. 15 of Dkt 93.
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Ms. Márquez was interviewed by the U.S. Attorney, Rosa Emilia Rodríguez and her Special

Counsel, Jackeline Novas.  See, Exh. A, CM Sw.St, at p. 15-16.

221. She was asked if she would be willing to work as a supervisor without additional

pay, to which she responded in the negative. Exh. A, CM Sw. St., at p.16; See also, Exhibit GG,

emails from Carmen Márquez to Rosa Emilia Rodríguez, May 14, 2014. 

222. During that same interview, Ms. Márquez questioned what she understood was

the disparate salary she was receiving.  The U.S. Attorney told her that she was earning the

same salary as other AUSA’s with similar experience.  Ms. Márquez for her part stated that she

knew of no other attorneys with 12 or more years of experience in the office and 17 years of

experience as an attorney who had the same or less pay than she did.  She asked the U.S.

Attorney to take “a fresh look at the matter.” See, Exh. GG, May 14, 2014 emails from

Márquez to Rodríguez; See, also, Exh, A CM Sw. St., at p. 16.

223. Over the years, Ms. Márquez has become aware of other AUSA’s who reach the cap

in less than ten years. Id.

224. It was not until the year 2018 that Ms. Márquez was provided a salary which she

understands is about $100.00 less than the cap.  By that time, she had been an attorney for

22 years and had been in the office for 17 years (calculated according to Judge McAuliffe’s

orders). Id.

The August, 2014 car accident, serious injuries and more teleworking

225. On August 11, 2014, Ms. Márquez was returning to the office from court.  After she

accessed the multi-level parking building, another car, driven by an ATF agent, and driving

at a high speed, rammed into her car. See, D’s SofF, paragraph 114; p. 36 of Dkt 93; See, also,

Exh, A CM Sw.St, at p. 16.
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226. As a result of the accident, she suffered serious injuries to her neck and back,

suffering a cervical sprain, a right shoulder joint sprain, a dorsal sprain/strain, and a

Lumbosacral sprain/strain. See, Exhibit HH“Return to Work Medical Report,” by Dr. Dwight

Santiago Pérez (“Dr. Santiago’s RTW Report”).

227. For the first 30 days after the accident, Ms. Márquez was confined to her home,

except for medical appointments, and was being paid by OWCP, which eventually approved

her claim. Exh, A, CM Sw. St, at p. 16.

228. After that, she started Teleworking again.  During her Teleworking after August

of 2014, she worked on appeals and was supervised directly by Chief of Appeals Nelson Pérez.

Exh, A, CM Sw.St, at p. 16.

229. She did a total of some 18 appeal briefs during the period she teleworked,

including her teleworking for about six weeks and her teleworking after the car accident, for

approximately nine months.  See, Exhibit ii, Certification by Appeals Chief Nelson Pérez,

dated September 23, 2015 and his corresponding Deposition Testimony, at Exh. I, at 56-58. 

The new Executive Assistant Jackeline Novas enters into Ms. Márquez’s Chain
of Command and attempts to manipulate her evaluation

230. In January, 2015, while Ms. Márquez was still working from home under the direct

supervision of the Chief of Appeals Nelson Pérez, U.S. Attorney Rosa Emilia Rodríguez

appointed Jackeline Novas as Executive Assistant of the U.S. Attorney (EAUSA). See, Exhibit

JJ, Excerpts from the Deposition of Jacqueline Novas (“JN Depo”), at p. 41.  Nonetheless, Ms.

Novas retained her position Special Counsel to the U.S. Attorney. Id., p. 46; See, also, D’s SofF

Number 142, at p. 43 of Dkt 93.

231. Towards the end of February, 2015, upon FAUSA María Domínguez’s departure
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from the office, U.S. Attorney Rosa Emilia Rodríguez named Tim Henwood as First Assistant. 

D’s SofF, Number 143, p. 43 of Dkt No. 93.  

232. The U.S. Attorney also announced on February 23, 2015, that Jacqueline Novas

would thereafter begin to supervise the Appellate Division. D’s SofF Number 143, p. 43 of Dkt

No. 93.  Ms. Novas became Mr. Pérez’s supervisor on that date. See, Exhibit MM, email from

Novas to Márquez, June 10, 2015, re Reasonable Accommodation; New Chain of Command,

at third line of first paragraph.

233. This was the very first time that Ms. Novas had any experience supervising legal

work in the office.  As “Special Counsel,” before taking on the role as EAUSA, Ms. Novas had

no responsibility for supervising attorneys.  Exh. JJ, JN Depo, p. 35-36.  19

234. Although Rosa Emilia Rodríguez assigned Ms. Novas to supervise the long-term

Chief of Appeals, Nelson Pérez, Ms. Novas had little experience with appeals.  Exh. JJ, JN

Depo, p. 29.  She had been an AUSA for about three years in the late 90's, before moving to

Texas for a few years.  In her first stint at the office, she worked civil cases and civil

enforcement actions, with no trials under her belt.  Id.,  p. 9.  

235.  In Texas, Ms. Novas’s work was in small law firms, with virtually no appellate

experience.  She believes that she worked on one appeal, in a case she did not argue and was

not certain she appeared on the brief.  Id., pages 22-25. 

236. While in Texas, Ms. Novas stayed in touch with U.S. Attorney Rosa Emilia.  She

secured a position as an AUSA upon her return to Puerto Rico in about 2005, without so much

As Special Counsel to the U.S. Attorney, Ms. Novas handles a number of areas, such as press,19

public affairs, special programs, surveys, and recruitment. Exh. JJ, JN Depo, pp. 35-36.  As Special
Counsel, she also participates in press conferences about high-profile cases.  Id., p. 58.  
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as applying for the job.  Id., p. 22;  pages 26-29.  

237.  It was then that Ms. Novas worked for about a year in the Appellate Unit, 

supervised by the Chief of Appeals, Nelson Pérez. Id., p. 29.  According to her sworn

testimony, she handled about 20 appeals during that year.  Id, pages 32-33  Then, some 10

years later, having no additional experience with appeals, AUSA Jacqueline Novas, as

(EAUSA), was assigned to supervise Mr. Pérez.  See, D’s SofF, Number 143, p. 43, Dkt No. 93;

See, also, JN Depo, Exh. JJ, p. 58-59.

238. One of Ms. Novas’s first instructions to her new supervisee, Chief Nelson Pérez,

was to tell him to complete Carmen Márquez’s 2014 evaluation.  On February 24, 2015, exactly

one day after having been appointed to supervise appeals,  Ms. Novas went to Mr. Pérez’s

office and “directed that [he] must do [plaintiff’s] evaluation.” See, Exhibit KK, Email from

Nelson Pérez to Carmen Márquez, February 24, 2015. 

239.  Evidently anticipating some resistance on the part of Jackie Novas, Mr. Pérez told

his new supervisor:  “I’m telling you now that I’m rating her as ‘outstanding,’ because that’s

the type of evaluation that she deserves, given the type of work she has done during this

period.”   Exh. i, NP Depo,, p. 177. 

240. In response, Ms. Novas said the following words to Chief Pérez: “You cannot rate

her as outstanding.” Id.  Controlling himself, Mr. Pérez replied: “I’m rating her as

‘outstanding.’ But since now you are the evaluator, you can change the evaluation and carry

whatever consequences stem from there.” Id, p. 178 (emphasis supplied). 

Management’s continuing attempts to demonstrate that Carmen Márquez’s work
was sub-par

241. Over the course of the next few months, there were ongoing attempts demonstrate
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that Ms. Márquez was not performing her job well.  This was despite her more than a decade

of excellent service as an AUSA, and the 2007 verdict of a jury crediting the evidence that she

had been subject to false allegations in retaliation, as well as the reinstatement order by a

federal judge who presumably did not harbor doubts about her competence.

 Guzmán de los Santos

242. The first effort was in the context of the Guzmán de los Santos case.   This was a

case assigned to Ms. Márquez on appeal, after the conviction of the defendant. D’s SofF,

Number 128, p. 40, Dkt No. 93.

243. Upon review of the record, including transcripts of two trials,  Ms. Márquez

became convinced that there had been serious violations on the part of the prosecution and

that there was not enough evidence to prosecute. See, Exh, A, CM Sw. St, and D’s SofF, Fact

Number 130, p. 40, Dkt No. 93. 

244. She took her concerns to both Nelson Pérez, her supervisor, and to FAUSA María

Domínguez, her second-line supervisor.  Id., Fact No. 131.  She wrote an email to memorialize

the discussion that day. Id. 

245. Ms. Domínguez and Mr. Pérez agreed with plaintiff’s analysis.  The matter was also

presented to Rosa Emilia Rodríguez, who agreed with Ms. Márquez’s analysis. D’s SofF, Dkt

93, Fact No. 132.  

246. The appropriate course of action was to dismiss the indictment. Id.  This was a

decision which had to be made by upper management. Exh, A, CM Sw.St, at p. 17.  Both Ms.

Rodríguez and Ms. Domínguez concurred.  D’s SofF, Fact No. 132, Docket No. 93. Before

dismissing, both Nelson Pérez and María Domínguez, along with defense counsel, informed

the district court judge about the decision.  Exh. i, NP Depo, pages 103-104.
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247.  Upper management decided that Chief of Criminal José Ruiz would explain to the

two line AUSA’s who had tried the case why the decision had been made. D’s SofF No. 132, p.

40, Dkt 93.  The FAUSA, María Domínguez, specifically instructed her legal assistant to

contact Mr. Ruiz so that he could inform the AUSA’s involved in the case as to what had been

decided by upper management.  Exh.i, ND Depo, pages 104-105.

248. For Carmen Márquez, that ended the issue.  She had complied with her ethical 

responsibilities and her duty to seek justice, and the office had agreed with her view of the

case. Exh, A, CM Sw. St., at p. 17.

249. Notwithstanding that the issue was long resolved, in February of 2015, when Ms.

Márquez was still teleworking and recovering from her serious injuries as a result of the car

accident, she was unexpectedly called into the Office of the U.S. Attorney to explain herself.

Id. On February 9, 2015, Ms. Márquez received an outlook message requiring her attendance

at a meeting for some unknown purpose to take place the following day at Ms. Rodríguez’s

Office.  The following persons were also required to attend: the U.S. Attorney, FAUSA

Domínguez, Executive Assistant Jacqueline Novas, Chief of Appeals Nelson Pérez, Chief of

Criminal José Ruiz, then Deputy Chief of White Collar Tim Henwood, Deputy Chief of

Narcotics Jennifer Hernández, Deputy chief of Forfeitures Myriam Fernández and the two

AUSA’s involved in the trial of the Guzmán de los Santos Case. See, Exhibit LL, February 10,

2015 email from Carmen Márquez to U.S. Attorney Rosa E. Rodríguez; FAUSA Domínguez;

Jacqueline Novas; Nelson Pérez and José Ruiz, regarding “Meeting at the USA’s conference

room on February 9, 2015.”

250. When Ms. Márquez got to the meeting, she found a hostile mob-like atmosphere.

Remarkably, neither U.S. Attorney Rodríguez nor FAUSA María Domínguez was present. Id. 
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Therein followed an attack against Ms. Márquez, who supposedly was being requested to

explain the decision on the case, interrupting her, in a manner which Ms. Márquez felt was

highly disrespectful. Id.

251. Appeal Chief Nelson Pérez, who was present, was dumbfounded as to the purpose

of the meeting, which was not at all defined.  Exh. I, ND Depo, p. 105.  He viewed the meeting

as “something senseless.”  He was “baffled at the fact that [it] was conducted.” Id., p. 106

Those present were simply challenging Ms. Márquez’s analysis.  Id., p. 106  

252. Mr. Pérez describes the meeting as being one of “dissonance everywhere, one

talking here and one talking over there, and with not much sense ...”  Id., p. 110.

253.  Moreover, this was being done in the absence of the two highest officials in the

office, who had agreed with Ms. Márquez’s analysis, but were conspicuously absent from the

meeting.  Id., p. 105-106. As Mr. Pérez has stated, “the questions should have been directed

to Ms. Domínguez and Ms. Rodríguez, who were the ones who made the determination, and

they were not present.” Id., p. 112.  

254. In an email Ms. Márquez wrote to management later that day, she described the

fact that there were untrue accusations being thrown at her and creating “a stressful and

unpleasant experience.” She questioned the presence of AUSA Jennifer Hernández (the

significant other of Mr. Capó, against whom Márquez had filed an EEO complaint), given that

Ms. Hernández had not been the supervisor of the AUSA’s in the case against Guzmán de los

Santos.  She also noted that such stressful situations are not helpful to her efforts to “improve

[her] medical condition,” especially when she was “not even given an opportunity to prepare

for such an encounter ...” Exh. LL, February 10, 2015 email. 

Santiago Lugo
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255. Some time in the first half of 2015, Ms. Márquez was assigned to do an appeal in

the case of Santiago Lugo. See, D’s SofF Number 179, p. 51, Dkt 93. Ms. Santiago Lugo was

one of a number of defendants who were requesting reductions of sentences in crack/cocaine

after an Amendment (commonly known as “750") was approved. Id.

256. The case had originally been prosecuted in approximately 1993, and the

prosecutors at that time were long gone from the office. Exh, A, CM Sw.St, at p. 18.

257. AUSA Tim Henwood had been assigned to answer all of these case arising under

Amendment 750. Id. In the specific case of Santiago Lugo, however, he did not file a response

in the district court to the defendant’s request. Id. Judge Fusté denied the defendant an

adjustment, and the accused appealed. Id.

258. Although there was a deadline in early June for the filing of the brief in the case,

Ms. Márquez had every intention to request an extension.  This was customary in the office

and the First Circuit routinely granted such requests. See, Exhibit QQ, email from Jacqueline

Novas to Carmen Márquez, June 4, 2015, in which Jacqueline Novas states that she has “no

issues with the extensions of time.  Everyone in the Appellate Division has to file them at least

once, twice and even three times in a case.”

259. Ms. Márquez was concerned, however, that  she did not have access to the original

file in the case, and that she could not consult with the original prosecutors regarding 

inquiries that she had about the amount of drugs involved. Exh. A, CM Sw.St, page 18-19.

260.  While preparing for the appeal, Ms. Márquez attempted to talk to Tim Henwood,

as the person in charge of these cases under Amendment 750, but he told her that he had not

answered the defendant’s request at the district level. Id, p. 19.

261. Thereafter, Ms. Márquez and Nelson Pérez came up with another idea to get the
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needed information.  They consulted with prosecutors of the Appeals Division who had

handled appeals by Santiago Lugo’s co-defendants.  This gave Ms. Márquez the information

she needed concerning the amount of the drugs, and to determine that the defendant was not

entitled to an adjustment and file the appeal. Id.

262.  Mr. Henwood, however, continued to send Ms. Márquez emails containing

research which was not related to the matter.  Also, although he had no direct involvement in

the case, he requested to see a copy of the brief before it was filed. Id.

263. Ms. Márquez did not think there was any need for her to show Mr. Henwood a

copy of the brief before filing.  Mr. Henwood was not in Ms. Márquez’s chain of command, had

nothing to do with the original prosecution of Santiago Lugo, and had not filed a response to

the defendant’s district court motion.  He provided no pertinent research assistance, since the

concern was not a question of legal authority, but rather whether the defendant had, as a

factual matter, a certain amount of drugs or not. Id.

264. Ms. Márquez obtained the extension, filed the brief, and prevailed on appeal.  Id.

265. Despite these facts, Jacqueline Novas asked Chief Pérez “to address with [Carmen

Márquez]” her “handling of the Santiago Lugo appeal, and her purported “failure to follow

the established protocol.” Exhibit MM, email from Novas to Márquez, June 10, 2015.

266.  The protocol to which Ms. Novas referred required that appeal counsel consult

with trial counsel at certain point in the appeal process.  Ms. Novas told Chief Pérez that Ms.

Márquez had not “consulted with the trial attorney” before filing the brief.  See, Exhibit i, NP

Depo, p. 119. Ms. Novas was referring to the fact that Ms. Márquez had not consulted with Tim

Henwood, which is a non-sequitor.

267. Ms. Novas, herself, admits that the requirement of consulting with trial counsel
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was for the purpose of “discuss[ing] the evidence that came out at trial ... They were there at

the trial court level ... trial attorneys are a very important part of the appellate process.  You’re

defending their convictions.” Exhibit JJ, JN Depo, at p. 107.   There was certainly no need for

Ms. Márquez to consult with Mr. Henwood, who as not trial counsel and who had not even

defended the case below. 

268. In its Statement of Facts at Docket 93, the DOJ dedicates no less than 19 full

paragraphs and 6 pages to a minute-by-minute discussion of the interchanges between Ms.

Márquez and Mr. Henwood regarding this matter. See, D’s SofF Numbers 180 to 198.  This

totally ignores the essential facts: Mr. Henwood was not trial counsel and did not have to be

consulted on a case on which he had never worked.  Ms. Márquez did not violate any protocol. 

She was falsely accused of having done so.

Manso Cepeda

269. One of the appeals Ms. Márquez was working on in the spring of 2015 was U.S. v.

Manso Cepeda. D’s SofF, No. 206, p. 60, Dkt No. 93.  The case had been handled at trial by

Nicholas Cannon, a relatively inexperienced AUSA. He had been in the office for about a year

and a half.  He had previously been an AUSA in Washington D.C. for a “approximately four

years.” See, Nicholas Cannon Statement, submitted by defendant as Dkt No.94, at p. 1.

270. On or about July 7, 2015, Ms. Márquez gave Mr. Cannon a draft of the brief she

was preparing on the case.  Id, at ¶9.  This was the first of several drafts she eventually

prepared.  See, Exh. R, CM Depo, p. 115.  Ms. Márquez submitted it to trial counsel as

required, not to get comments on grammar or spelling, but rather for the purpose of obtaining

a substantive review, “to see if [she] had identified the substantive issue properly.” Exh. R,

Carmen Márquez Depo, at p. 119. Ms. Márquez, herself, had not checked the draft for
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grammatical or spelling errors. Exh, A, CM Sw.St, at pp. 19-20.

271. Nor had Ms. Márquez included in this first draft any citations from the trial

transcript.  Id. Rather, in order to remind her where she had obtained the version of the facts,

she noted that “the underlying facts are taken from the PSR dated August 25, 2014.” Id.  It was

obvious to Ms. Márquez, who by then had written well over a dozen appellate briefs, that she

did not intend to include the Pre-Sentence Report as the record reference in substitution of

the trial record. Id.  See, also, Exh. R, CM Depo, at p. 115-16 (“... I made a summary ... the

most important facts, the ones that I wanted to highlight in the facts section, and then I

would go back to the transcripts to look for the pages where each of those facts were

referenced in the trial transcript.” )

272. The next thing that Ms. Márquez knew was that Mr. Cannon had marked up her

first draft as if it were a final draft and he had discussed the matter with Ms. Novas.  Id.  He

red-lined the document, correcting minor grammatical and typographical errors, as well as

formatting issues (which are handled by legal assistants).  Id.  Mr. Cannon even went so far

as to question why Ms. Márquez was supposedly using a Pre-Sentence Report for factual

references, rather than the trial transcript, although that was never her intention with respect

to the final draft. Id.

273. Mr. Cannon discussed this directly with EAUSA Jacqueline Novas, who was not

in his supervisory chain and was the second-line supervisor for Ms. Márquez, after Appeals

Chief Nelson Pérez. See, Cannon Decl, Dkt No. 94, at p. 3.

274.  From the record, it is clear that Mr. Cannon provided the red-lined draft to Ms.

Novas because she had requested it.  See,  D’s SofF No. 217, p. 63 of Dkt 93, in which he states

that he sent the draft to Ms. Novas   “Per [her] request.”   Ms. Novas asked him to do so, in
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order for her to discuss the matter with Nelson Pérez, i.e. to demonstrate that Ms. Márquez

was handing in sub-standard work. 

275.  Thereafter, he forwarded to Ms. Novas a number of other emails, commenting to

her inter alia that in all of his “5.5 years as an AUSA, [he] had never been treated as

unprofessionally” as he had been by Ms. Márquez.)  See, Exhibits 6 to 9 of DOJ’s Submission

at Dkt 94.

276. Mr. Cannon eventually argued the Manso-Cepeda case on appeal, resulting in an

affirmance at United States v. Manso-Cepeda, 810 F.3d 846 (1  Cir. 2016).  According to ast

Lexis-Nexis Search of First Circuit cases, it appears that this was a first time that Mr. Cannon

had argued a case before the Court of Appeals for the First Circuit.20

277. Today, Mr. Cannon is a supervisor in the office, having been named to that position 

in 2018.

The delays in the implementation of “reasonable accommodation”

278. At some point after she had suffered the automobile accident in August of 2014,

Ms. Márquez began seeing Dr. Dwight Santiago Pérez (“Dr. Santiago”), FACSM. CEDIR,

CIME, DipMED (Pain Management), a well-recognized specialist in Sports Medicine, and Pain

Management, as well as a Certified Independent Medical Examiner.  See, Exh. A, CM Sw. St,

at p. 20-21; See also Exhibit HH (“Dr. Santiago RTW form”), First Page. 

279. Over several months, Dr. Santiago submitted periodic reports on Ms. Márquez’s

 In Mr. Cannon’s Sworn Declaration presented by the DOJ at Dkt Number 94, he claims to have20

“reviewed”many appeal briefs while in the Office of the U.S. Attorney in the District of Columbia. Dkt
No. 94, p. 1.   He also mentions his experience as a law student intern in that office.  The undersigned has
been unable to find any other published decisions (either F.3rd or through electronic data bases),
evidencing his arguing any other cases before appellate courts.
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progress.  Exh. A, CM Sw. St, p. 21.   He included in his reports observations about when Ms.

Márquez could return to work and in what circumstances. Id.

280. On April 14, 2015, after discussing the matter with her physician, Ms. Márquez

requested reasonable accommodation in order to allow her to return to the office from her

teleworking, under circumstances which would not cause harm to her health. See, D’s SofF 

Number 155, at p. 46, Dkt 93.   

281. Given that Ms. Márquez’s physicians had emphasized to her the importance of

diminishing her levels of stress, she believed that it was very important for her to be relieved

of Jacqueline Novas’s indirect, but quite invasive, supervision. Exh. A, Cm Sw.St, page 21. The

insertion of Jacqueline Novas into Ms. Márquez’s Chain of Command in late February had

already caused her significant stress, impeding her recovery. Exh. A, CM Sw.St, p. 21.

282. In an email Ms. Márquez sent to Lisa Western, the Chief of the Administrative

Section, on April 14, 2015, entitled “Request for Reasonable Accommodation,” she

summarized a number of her medical issues, as well as her parental status as a single mother

of two young children.  She asked to return to the office for 4 hours daily, with “temporary

assignment to the civil division,” as a “reasonable accommodation.” Exhibit NN, April 14,

2015 email from Márquez to Pura López and Lisa Western.

283. Ms. Western forwarded the request to Rosa Emilia Rodríguez, Jacqueline Novas,

Tim Henwood and Pura López.  Exhibit NN, forwarding April 14, 2015 email from Márquez

to Pura López and Lisa Western.

284. On the following day, Ms Western sent Ms. Márquez a reference to the intranet

site where she could get the Procedures (USAP) applicable to her request. See, Exhibit OO,

Email from Western to Márquez, April 16, 2015.

60



285. After reviewing the USAP, Ms. Márquez directed her request to her supervisor,

Chief Nelson Pérez, as required by the policy. Exh. A, CM Sw.St, p. 21.

286. On May 1, 2015, Ms. Márquez attempted to return to work at the Office, but she

was not allowed to do so until she obtained further medical documentation. See, D’s SofF No.

158, p. 47, Dkt No. 93.

287. On or about May 16, 2015, Ms. Márquez submitted a Return to Work (RTW)

Medical Report, in which inter alia he stated that although Ms. Márquez  could work 8 hours

daily, that it should be divided between 4 hours teleworking and 4 hours in the office.  See,

Exh. HH, Dr. Santiago RTW form. 

288. Dr. Santiago reported, inter alia Ms. Márquez’s pain conditions, her need for

analgesics, anti-inflammatory and muscle relaxant medications, advanced joint osteoarthritis,

aggravation of the right shoulder impingement, other severe systemic problems requiring

surgeries and treatments over a period of several years, and limitations on her normal body

movement capacity, requiring stretching and standing and the need to “control pain

exacerbation and aggravation.” Id.

289. In his May 16, 2015 report, as he had in several other earlier reports, Dr. Santiago

pointed out the need for reasonable accommodation in order to successfully reintegrate Ms.

Márquez in the workplace. Id; See, also, Exh. A, CM Sw.St, p. 21.

290. Santiago’s RTW form  including  his recommendation that Ms. Márquez be moved

to work which removed her from “very stressful situations.” After discussing this with his

patient, Dr. Santiago proposed as a “reasonable accommodation” assigning Ms. Márquez to

the Civil Division, which “is less stressful physically and mentally.” Exh. HH. 

291. On May 20, 2015, a meeting was held in Ms. Novas’s office.  Present were Nelson

61



Pérez, Jacqueline Novas and Pura López of HR.  With respect to Ms. Márquez’s request, Ms.

Novas opined that “this is not reasonable acc[ommodation].  This is telework issue.” See,

Exhibit PP, Excerpt from Handwritten Notes of Carmen (Pura López); See, also, Exh. G, JB

Sw.St (establishing that the handwritten notes are part of Exhibit 9 to Pura López’s

deposition of June 12, 2017.)

292.  It was not until almost two months later that Office Administrator Lisa Western

informed Ms. Márquez that her request for reasonable accommodation, i.e transfer to the Civil

Division, had been approved, albeit on a temporary basis. D’s SofF, No. 172, p. 50, Dkt 93.   

 The second EEO Complaint

293. On August 20, 2015, after exhausting informal complaint procedures, Ms.

Márquez filed her second formal EEO Complaint, Number 2015-02051. See, D’s SofF Numbers

241 to 243, pages 69-70, Dkt No. 93.

294. In her second EEO Complaint, Ms. Márquez questioned the heightened

supervision to which she was subjected by Jacqueline Novas.  Ms. Márquez alleged retaliation

for prior EEO activity, workplace hostility, as well as disability and parental status

discrimination.  The EEO accepted issues had to do primarily with her mistreatment by Ms.

Novas, who had interfered with her work, engaged in efforts to demonstrate the deficiency

thereof, and spread false rumors that her output was substandard and that she, Ms. Márquez,

had violated policy, when she had not. The issues accepted for investigation are set forth in

Defendant’s Statement of Fact, at paragraph 243.

295. In 2016, Nelson Pérez was called upon to evaluate Ms. Márquez for the year 2015. 

Once again, however, Jacqueline Novas insisted that he lower his initial evaluation of Ms.

Márquez.  This time he acquiesced. D’s SofF, numbers 257-261.
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296.  After the 2015 evaluation when Mr. Pérez ceded to Ms. Novas’s demands, all 

evaluations for subsequent years, 2016, 2017 and 2018, have rated Ms. Márquez as

“Outstanding” in every single category, including legal writing and productivity.  The change

has been stark ever since the office finally granted her reasonable accommodation and

removed Ms. Novas from her Chain of Command.

Nelson Pérez is removed from his position as Chief of Appeals

297. In April, 2016, after more than twenty years as the person in charge of Appeals in

the office, Chief Pérez was not reappointed to the position. Exh. i, NP Depo, p. 195.  U.S.

Attorney Rosa Emilia gave no reason for the decision. Id.

298. Mr. Pérez believes that is non-reappointment was related to the fact that he

provided testimony in Ms. Márquez’s EEO cases. Id., pages 195-196.  

299. In February, 2016, barely two months before his appointment was up for renewal,

he had given testimony in Ms. Márquez’s EEO case. Id., p. 196.

300. On February 1 , 2016, the day before he was scheduled to testify in thest

investigation into Ms. Márquez’s EEO complaint, Nelson Pérez was called into U.S. Attorney

Rodríguez’s office.  Present at the office were the two people whom Mr. Pérez’ characterizes

as the U.S. Attorney’s “two main managers,” Executive Assistant Jackeline Novas, and her

First Assistant Timothy Henwood.  Id., p. 196.

301.  U.S. Attorney Rosa Emilia Rodríguez has made it clear that these  two Managers

are her principal loyalists.  She has testified that, she has “people [she is] close to in the office

that I trust; that’s Tim [Henwood] and Jackie [Novas], I trust them both.  They’re my left and

my right hand .... Jackie has been with me from the beginning, so yes, I think in that sense

she’s close, but we don’t socialize.  I don’t socialize.”  See, Exhibit DD, RER Deposition, at 59. 
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302.  The U.S. Attorney, who knew that he would be testifying the next day, emphasized

to him that he (Pérez) was “part of management.” Id., p. 196; p. 197. 

303. The message was clear to Nelson Pérez.  He understood that the United States

Attorney for the District of Puerto Rico, in telling him that he was “part of management,” was

“inducing [him] to testify in a particular way, and not be truthful.” Id, p. 197 (emphasis

supplied).  

304. The highest-level federal law enforcement official in Puerto Rico was telling him

not to be truthful.  He understood Rosa Emilia Rodríguez to be saying that he, as part of

management,  meant that “you have to protect me; you cannot say things contrary to the

office.” Id. (emphasis supplied). 

 Respectfully submitted in San Juan, Puerto Rico this 27  day of June, 2019.th

Berkan/Mendez
O’Neill St. G-11

San Juan, P.R. 00918-2301
Tel. (787) 764-0814;Fax (787) 250-0986

berkanmendez@gmail.com

By: /s/ JUDITH BERKAN
      Judith Berkan
    USDC No.200803
    berkanj@microjuris.com

CERTIFICATION: This is to certify that this motion is being submitted through the

ECF filing system, which will automatically notify all counsel of record.

By: /s/ JUDITH BERKAN
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